








CASES AT LAW 


ARGUED AND DETERMINED IN THE 
SUPREME COURT OF NORTH CAROLINA, 


AT MORGANTON. 


a 


AUGUST TERM, 1856. 


a ae 


J. W. P. McFADDEN vs. ROSS B. TURNER. 


A conveyance of a chattel in writing, absolute in the conveying part, to which 
is added a condition, that it shall be void if the vendor pay to the vendee ~ 
a certain sum of money which he owes him, is a mortgage, and is void 
against creditors if not registered. 


Action of trover, tried before his Honor Judge Batzey, at 
the Spring Term, 1856, of Cleaveland Superior Court. 


William Moore was the owner of a horse, and sold the same 
by the following instrument of writing, viz: “ Know all men 
by these presents, that I, William Moore of Cleaveland coun- 
ty, and State of North Carolina, do sell unto J. W. P. McFad- 
den of the county and State aforesaid, one sorrel horse, for 
the sum of forty-five dollars and fifty-three cents, which horse 
I warrant the title good, free from any person or persons what- 
soever, in witness whereof I set my hand and seal. This in- 
strument to be void on condition that, I, William Moore, pay 
him, J. W. P. McFadden, the sum of forty-five dollars and 
fifty-three cents with lawful interest; but it not paid, to re- 
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main J. W. P. McFadden’s horse. In witness my hand and 
seal, this 24th March, 1854.” 

This instrument was not registered. 

William Moore, the vendor, was examined as a witness for 
the plaintiff; he stated that at the time of the sale, he was 
indebted to the plaintiff in the sum of $45.53, in two or three 
promissory notes ; that when the bargain was made with the 
plaintiff, these notes were surrendered to him, and it wae 
agreed that witness might keep the horse to cultivate the crop, 
and until he called for it. He further stated, that he was 
indebted to the King’s Mountain Iron Manufacturing Com- 
pany. 

The defendant produced in evidence, a judgment in favor 
of the above mentioned company, against Moore, dated in 
April, 1854, and an execution issuing thereupon, under which 
the horse in question was duly sold and bought by him. 

In behalf of the defendant it was’ insisted, that the instru- 
ment set forth by the plaintiff, was, in law, a mortgage,’ and 
that not having been registered, it was void as to credit- 
ors. Of this opinion was his Honor, and he so expressed him- 


. self on the trial. 


In submission to the opinion of the Court, the plaintiff took 
a non-suit and appealed. 


Avery and Lander, for plaintiff. 
Bazter, for defendant. 


Pearson, J. In Ballew v. Sudderth, 10 Ire. Rep. 176, the 
case of Gaither v. Teague, 4 Ire. 165, is referred to with this 
remark, “ the decision in that case, assumes that the property 
remained in the vendor,” &c., and an intimation is made that 
the decision opened a door for the evasion of the statute, to 
which the attention of the Legislature is called. In our case 
there is no ground whatever for the assumption that the pro- 
perty remained in the vendor ; on the contrary, there is a for- 
mal bill of sale with warranty, by which the tifle passes to 
the vendee, subject to be divested upon the performance of a 
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condition subsequent ; so that it is, to all intents and purpo- 
ses, a mortgage. There is no error. 


Per Cur. Judgment affirmed. 








C. L. HARRISS vs. L. M."WIBLIAMS. 


Where A agreed to deliver a horse to B on a given day, at a stipulated price, 
but before the day, sold it to another, and did not deliver it on the day ap- 
pointed, it was held, that B was entitled to maintain an action for the 
breach of the contract, without averring or proving his readiness and abil- 
ity to pay the money; the wrongful act of A having excused him from 
making such averment and proof. 


THis was an Action of assumpsit, tried before his Honor, 
Judge Bary, at the Spring Term, 1856, of Rutherford Su- 
perior Court. 

The defendant owned a horse which he proposed to sell to 
the plaintiff for sixty-five dollars. The plaintiff agreed to 
take it at that price. It was further agreed that the defen- 
dant should ride the horse home, but was to deliver it to the 
plaintiff on the next day, when the plaintiff was, by the agree- 
ment, to take it at the price above mentioned, provided the 
defendant would deliver it, and not ride it too hard. 

On the same day on which this agreement was made, the 
defendant sold the horse in question to another person, at the 
price of eighty-five dollars, and did not deliver it to the plain- 
tiff on the next day as stipulated in the agreement. The 
plaintiff issued his writ, which was in the hands of the sher- 
iff when he demanded the property, and averred his readi- 
ness and ability tocomply with his part of the contract. The 
plaintiff proved that he was a man of large property, but did 
not show, that on the next day, or at any time before the is- 
suing of the writ, he had any money wherewith to pay the 
price agreed on. 

On this state of facts the Court reserved the question, 
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whether the plaintiff was entitled to recover: A verdict was 
rendered in favor of the plaintiff, with leave to set it aside 
and enter a nonsuit, if his Honor should be of opinion against 
the plaintiff. on the point reserved. 

On consideration of the question reserved, his Honor deci- 
ded in favour of the defendant, and ordered a nonsuit, from 
which judgment the plaintiff appealed. 


Bazter, for plaintiff. , 
NV. W. Woodfin, for defendant. 


Barrie, J. It is contended by the counsel for the defen- 
dant that the alleged contract for the breach of which the suit 
was brought; was never completed ; that it was never finally 
assented to by the parties. In that, he is clearly mistaken. 
The defendant offered to sell his horse for the sum of sixty- 
five dollars, and the plaintiff agreed. to give it. This certain- 
ly created an executory contract between them, which neither 
of them could rightfully dissolve without the consent of the’ 
other. The defendant had the right, then and there, imme- 
diately to tender the horse and demand the price; and the 
plaintiff had the corresponding right to tender the money 
and demand the horse. But, for the defendant’s convenience, 
he was permitted by the plaintiff to ride the horse home, up- 
on his agreeing to return it the next day, when the plain- 
tiff was to receive it, if returned uninjured. This ar- 
rangement was not intended by the parties to put an .end 
to the contract, but only to postpone, until the next day, their 
mutual rights to enforce it. The defendant then, on the same 
day, sold the horse to another person at an advanced price, 
and thereby, very clearly committed a breach of his agree- 
ment, for. which the plaintiff could sue him, unless he had 
omitted something which it was necessary that he should do 
to entitle him to maintain his action. The counsel for the de- 
fendant contends that the plaintiff has failed to show that on 
the day when the horse was to be delivered he had tendered 
to the defendant the price, or was ready and able to do so, 
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and that consequently he cannot recover in this suit ; and for 
this position he relies on the case of Grandy v. McCleese, 2 
Jones’ Rep. 142. That case would be in point if the defen- 
dant had returned the horse at the time appointed, and the 
plaintiff had not then tendered the price or been ready and 
able todo so. But after the defendant had, by selling the 
horse, put it out of his power to comply with his contract, 
the plaintiff was discharged from the duty of tendering thie 
money, or showing his readiness and @bilty to doso. This 
clearly appears from the case of Grandy v. McCleese itself, 
where it is said, “the plaintiff, then, could not sustain his ac- 
tion fora breach of the contract by the defendant, without 
showing that. he himself had paid or tendered the price of the 
corn, or was ready and ablé to do so, or that the defendant 
had done something to discharge him from that duty.” See, 
also, Abrams v. Suttles, Busb. Rep. 99. The judgment of 
nonsuit was erroneous and must be reversed, and judgment 
must be given for the plaintiff. 


Per Curmo. § Judgment reversed. 








ALEXANDER FOX vs. JOSEPH WILSON. 


To say of actionable words spoken, which are barred by the statute, “I aev- 
er denied speaking those words, and I will stand up to them,” is not a re- 
petition. of the.charge, and though said within six months before bringing 
the suitit will not support the action of slander. 


Action of sLanDER, tried before his Honor, Judge Manty, 
at the Fall Term, 1855, of Buncombe Superior Court. Pleas, 
gerieral issue, statute limitations. 

The words charged to have been spoken by the defendant 
were in relation-to the taking of a horse which had belonged 
to the plaintiff, which had been levied on by an officer and 
left in the custody of the defendant, and which the plaintiff 
had secretly taken from out of his possession. The defendant, 
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in speaking of this transaction to one Roberts, called it 
stealing. This-conversation was more than six months before 
the suit was brought. But afterwards, within the time pre- 
scribed by the statute, on being informed by Roberts that 
the plaintiff threatened to sue him for slander if he could get 
evidence enough, the defendant said in reply, that he had 
never denied what he had said to Roberts, and that he would 
‘stand up to it.” 

The Court was of dpinfon, that the wands to Roberts were 
not actionable, and if they were, the subsequent conversation 
was not a repetition of them. In submission to this opinion, 
the plaintiff took a nonsuit and appealed. 


NV. W. Woodfin and J. W. Woodfin, for the plaintiff. 
Baster, for the defendant. 


Bartiz, J. We agree with his Honor that what the de- 
fendant said to the witness Roberts, within six months before 
the commencement of the action, was not a repetition of the 
charge which he had previously made to the same witness 
against the plaintiff. It was nothing more than an acknowl- 
edgment of the fact that he had spoken the words on a former 
occasion; and that speaking having been more than ‘six 
months before the suit was brought, the statute of limitations 
was a bar to it. 

This makes it unnecessary for us to decide whether the 
words were actionable, and upon that question, therefore, we 
do not express an opinion. 


Per CurtaM. Judgment affirmed. 








. BARNETT BURNETT ws. WM. H: FULTON. 


The principle, that a bailee shall not be heard to deny the title of his bailor 
before surrendering the possession, does not apply where the bailee sets up 
a deed in trust made for his benefit after the bailment. 
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Action of Trove, tried before his Honor, Judge Extis, at 
the Special Term, (June, 1856,) of Henderson Superior Court. 

Plaintiff declared for the conversion of a wagon. One Cook 
had formerly owned it; he loaned it to Fulton; the defend- 
ant, who’ was to use it and return it in as good plight as it 
was in when he received it. Cook sold the wagon to plain- 
tiff, who demanded it of the defendant, showing him authori- 
to from Cook to demand and receive ity The defendant re- 
fused to deliver it, upon the ground, that he had a mortgage 
on it for'the payment of a debt which Cook owed one Jones, 
. and in which he was interested. A deed in trust for this pro- 
perty, to one Davenport as trustee to secure said debt, executed 
by Cook, after the bailment, and before the sale to the plain- 
tiff, was produced in evidence by the defendant. Daven- 
port testified that Cook had delivered him the deed in trust, 
but that he had done nothing under it, but left the wagon in 
the defendant’s possession as formerly. 

His Honor left it to the jury to say whether there was a bail- 
ment of the property in question to the defendant by Cook 
the vendor of the plaintiff; and instructed them, that if they 
should so find, the defendant could not be heard to dispute 
the title of his bailor, nor of one claiming under him, until 
the possession should have been surrendered to him. De- 
fendant excepted. 

Verdict for plaintiff: Judgment. Appeal by defendant. 


Bazter, for plaintiff. 
N. W. Woodfin and J. W. Woodfin, for defendant. 


Nasu, C. J. It is a well-established principle that a bailee 
* eannot, while the bailment still subsists, deny the title of his 
bailor or of any one claiming underhim. This principle was, 
however, improperly applied in this case. The defendant did 
not deny the right of Cook, his bailor, but in fact affirmed ft. 
When applied to by the plaintiff for the wagon to whom Cook 
had sold it, he refused to deliver it to him, because Cook, be- 
fore he sold it to the plaintiff, had mortgaged it to one Da- 
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venport to secure a debt which he owed one Jones, and for 
the payment of which, we presume, he, the defendant, was 
bound as surety. In refusing to deliver to the plaintiff for the 
reason assigned, he was affirming the right of Cook.. Daven- 
port had never taken the wagon into his possession, but left 
it with the defendant, with notice of his claim. A demand 
and refusal, where an article is bailed, is not a conversion, but 
simply evidence of at; and the refusal here sufficiently. ex- 
plains the conduct of the defendant and does not make him a 
wrong-doer. 

It is unnecessary to refer to authorities to support these po- 
sitions. The principle announced by his Honor was perfectly 
correct, but was misapplied. Both parties claimed under 
Cook, and the defendant, who held for Davenport the trustee, 
had the better title. 

: 


Per. Curia. Judgment reversed, and a venire de novo 
awarded. , 








THE STATE on the relation of NIMROD S. JARRETT vs. H. H. KING- 
ZEY, et al. 


Under the act of 1852, ch. 169, entitled, “An actto bring into market the 
lands pledged for the completion of the Western Turnpike Road,” it is the 
duty of the entry-taker to demand and receive bonds for. the purchase 
money for the land before he takes the entry. 


Tuts was an Action of pest, tried before Manty, J. at the 
Fall Term, 1855, of Macon Superior Court. 

The action was brought upon the official bond of the defen- 
dant as an entry-taker in the County of Haywood. Pleas, 
covenants performed, and not: broken. 

“The breach assigned was a refusal to take an entry tender- 
ed him by the relator. 

It appeared in the case, that an entry of land was tendered 
by the relator to the defendant, Kingzey, which he refused to 
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receive, unless the relator would, at the same time, give bonds 
for the purchase money. The relator tendered the fees due, 
but declined giving the bonds demanded, until -he could 
make a survey and ascertain the number of acres. 

The defendant contended that, according to a proper con- 
struction of the act of 1852, he was not bound .to receive the 
entry, until bonds were given for the purchase money. 

But his Honor was of a diflerent opiyion, and so charged 
the jury ; for which the defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 


Gaither, for plaintiff. 
JV. W. Woodfin, for defendant. 


Bartiz, J. This case dependsgupon the proper construc- 
tion of, the act of 1852, ch. 169, entitled, “An act to bring 
into market the lands pledged for the completion of the Wes- 
tern Turnpike Road.” See pamphlet acts of 1852, p. 616. 

The first section of this act provides for the opening of an 
entry-taker’s office, and the election of an entry-taker in the 
County of Cherokee; and the second authorises the entry of 
the unsold lands in that County, at certain rates therein speci- 
tied. The third section declares “that it shall be lawful for 
all enterers of vacant land in said County of Cherokee, to file 
their bonds, with approved security, with the entry-taker, 
payable to the State in four equal annual instalments, 
which shall, when paid, be in full of the purchase money, for 
the tract or tracts so entered; and, upon proof of such pay- 
ment as herein provided, the Secretary of State shall issue 
~ grant or grants according to the entry and survey thereon,” 

The fifth section enacts “ that allthe vacant lands in the 
Seciie of Macon and Haywood may be entered under the 
provisions of this act at the present rates, and all the land in the 
said Counties heretofore entered and not paid for, may be paid 
for as herein provided for the lands lying in Cherokee County, 
and all the money. and bonds that may be received by the 
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entry-taker of either of the said Counties of Cherokee, Macon 
and Haywood, shall be paid to. contractors for making the 

said Western Turnpike Road, onthe certificate of the agent 
for making the said road, until the same is completed.” _ It is 
unnecessary to notice the other sections A the act, as they 
have no bearing upon the case. 

The object of this act is manifest. The Western Turnpike 
Road had been commenced, and it was necessary to provide 
means for paying the contractors. For this purpose, certain 
unsold lands, lying in the Counties of Cherokée, Macon, and 
Haywood, through which the road passed, were directed to 
be brought into market, To enhance the price, they were al- 
lowed to be taken up by the purchasers, and bonds payable 
to.the State in four equal annual instalments, were to be filed 
with the entry-taker. These bonds, together with all monies 
which they might receive, these entry-takers were required 
to pay ‘to the contractors upon the turnpike road. . To enable 
them to perform this duty, they must have the power to de- 
mand from the enterers, the bonds which they were required 
to give. The act does not declare in express terms that the 
bond must be filed with the entry-takers at the time when the 
entries are made, nor does it specify any other time. The re- 
lator contends that the bonds were not to be filed. until sur- 
veys could be made, so as to ascertain the precise amount.to 
be paid. We cannot adopt this construction, because it would, 
in a great measure, defeat the main purpose of the act. If 
the enterers of the lands were to be governed by the general 
law concerning entries and grants, the delay in having-the 
surveys made, and then the credit upon the bonds for the pur- 
chase money would very materially diminish, the value of the 
funds which the act intended to provide for the payment of 
the contractors upon the road. The provision for the pay- 
ment of the bonds and money to the entry-taker, instead of 
into the public treasury, and that such bonds and money 
should be paid out by the entry-takers, shows that dispatch 
in the collection of a fund for the contractors was intended. 
The same policy. would require that the bonds should be filed 
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with the entry-takers, at the time when the entries were made; 
and the third section of the act is clearly susceptible of that 
construction. The bonds might be in a penal form, until the 
surveys should be made to ascertain the exact quantity of 
land, and then it would be the interest of the enterers to have 
the surveys made before the bonds became due, so that they 
might not be compelled to pay too much. Upon the whole, 
we are of the opinion that the entry-taker did not, in'the pre- 
sent case, commit any breach of his official bond, by refusing 
to take the entry of the relator until he should file his bonds 
tor the purchase money of the land, as required by the third 
section of the act in question. 

The judgment against the defendants must be reversed, and 
a venire de novo awarded to them. 


Per Curram. Judgment reversed. 








GEORGE W. HALCOMBE vs, SAMUEL LOUDERMILK. 


Where property not belonging ta the defendant in an execution, was levied , 
on and sold by the officer to satisfy the same, and bought by the plaintiff 
in the execution at a price sufficient to pay the debt, this was held to be a 
satisfaction, although the property was recovered from the plaintiff in a 
suit by the owner, and although there was no entry of satisfaction on the 
execution or judgment, 

The plaintiff's remedy in this case was under the act of Assembly. Rev. 
Stat., ch. 45, see. 22. 


Action of pesr on a former judgment brought up to the 
Superior Court of Cherokee, by recordari, from the judgment 
of a justice of the peace, and tried at the Fall Term, 1855, of 
that Court, before Manty, Judge. 

The following is a case agreed and submitted for the judg- 
ment of the Court. 

“The plaintiff had a magistrate’s judgment, dated in 1849, 
in his own behalf. A ji. fa. was issued thereon, and levied 

14 
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on @ sorrel mare, as the property of the defendant. This pro- 
perty was claimed by one Mercer Fain, but was sold by the 
officer under the plaintiff’s execution, and bought by him at 
a price sufficient to pay the debt. Fain brought an action 
against the officer for taking the mare, and recovered the val- 
ue of the property ; which recovery, under an agreement to 
indemnify the officer previously made, the plaintiff paid. On 
the trial of that suit, the present defendant was examined as 
a witness, and swore that the property was not his, but was 
Fain’s. There was no money paid to the officer, and no ap- 
plication of any to this debt, nor was there any entry of satis- 
faction on the ft. fa. It was agreed, that if his Honor should 
be of opinion that the above state of facts, inlaw, amounts to 
a satisfaction of the judgment, that judgment of nonsuit 
should be entered against the plaintiff, otherwise, that he 
should recover the amount of the judgment and interest.” 


The Court gave judgment for the plaintiff, and the defen- 
dant appealed. 


J. W. Woodfin, for plaintiff. 
Baater, for defendant. 


Bastir, J. If asheriff or other officer have an execution of 
Jiert facias in his hands, payment to him discharges the ex- 
ecution. So, if he levy upon and sell property, and receive 
the money ; and the result will be the same, even if he do not 
receive the money; because, by the sale, he becomes liable for it 
tothe plaintiff in the execution, and the defendant is discharged 
by the seizure and sale of his goods. The execution thus be- 
coming functus officio, the judgment upon which it was is- 
sued must be deemed satisfied, otherwise, (as was said in the 
case of Murrell v. Roberts, 11 Ire. Rep. 424,) the officer 
“might, upon another execution for a trifling sum, ruin any 
person, since he might raise the money over and over again, 
by sale after sale.” See, also, Hammatt v. Wyman, 9 Mass. 
Rep. 138. 

In the case before us, the plaintiff in the judgment and ex- 
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ecution was the purchaser of the mare, at a price sufficient to 
discharge his debt; and we think that the law immediately 
appropriated the money to the discharge of the execution 
and the satisfaction of the judgment. The question then, is, 
could the judgment be revived by the subsequent proceed- 
ings? We think that it could not; and that it made no dif- 
ference that the defect in the title to the mare was proved by 
the defendant in the execution himself. The plaintiff in the 
execution had a clear remedy; but not upon his original 
judgment. The forty-fifth chapter of the Revised Statutes, 
section 22, (see, also, Rev. Code, ch. 45, sec 27,) provides, that 
where the purchaser at any execution sale, may, in conse- 
quence of a defect in the title of the property, have been de- 
prived of it, “or may have been compelled to pay damages 
in lieu thereof to the real owner,” then, and in every such 
case, it shall be lawful for such purchaser, his executors, «c., 
to sue the defendant in the execution, or the person legally 
representing him, in an action on the case, and recover such 
sum as he may have paid for such property, with interest 
thereon, from the time of such payment. 


There Was error in allowing the plaintiff to recover on the 
judgment, instead of pursuing the remedy given by the stat- 
ute, and the judgment in his favor must be set aside, and, ac- 
cording to the case agreed, a judgment of nonsuit must be 
entered. 








Perr Curiam. Judgment reversed. 
: H.@. 326, é 
ROBERT THOMPSON vs. PENEL GILREATH. 76 7. 


kind 


A note without a seal, payable to bearer, is transferred by delivery to several+ 9. ; 


holders successively, and after three years from its maturity a suit is brought 
on it; anew promise, made to a previous holdef, cannot avail a subse- 
quent holder, to repel the statute of limitations. 
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Action of assumpstt, tried before his Honor, Judge Manty, 
at the Fall Term, 1855, of Henderson Superior Court. 

The suit was commenced by a magistrate’s warrant, and 
was brought up by successive appeals. The plaintiff declared 
on an unsealed note for $27, payable one day after date to 
Benajah Durham or bearer, and dated 21st November, 1843. 
This note was transferred, without endorsement, to one Haw- 
kins, and in like manner from Hawkins to the plaintiff. The 
defendant pleaded the general issue and the statute of limita- 
tions. 

The plaintiff proved the execution of the note; and to re- 
pel the statute of limitations, he proved by Hawkins, the for- 
mer holder of the paper, that while he owned the note, and 
within three years before the suit was brought, the defendant 
said that the note was a just one, and he would pay it. 


The defendant contended that the evidence of Hawkins 
was not sufficient to repel the statute of limitations, for the 
reason that it was not made to the plaintiff, and could not 
avail him; but his Honor was of a different opinion, and so 
instructed the jury. The defendant excepted to this instruc- 
tion. 


Verdict for the plaintiff. Judgment and appeal by the de- 
fendant. 


Baxter and Jordan, for plaintiff. 
NV. W. Woodfin, for defendant. 


Pearson, J. Serjeant Williams, in the conclusion of his 
note of Hodsden v. Harridge, 2 Saunders Rep. 64 b., in refer- 
ence to the statute of limitations, remarks, “ after all, it might 
perhaps have been as well, if the letter of the statute had 
been strictly adhered to; it is an extremely beneficial law, on 
which the security of all men depends, and is, therefore, to be 
favored ; and although it will, now and then, prevent a man 
from recovering an honest debt, yet, it is his own fault that 
he postponed his action so long; besides which, the permit- 
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ting of evidence of promises and acknowledgements within 
the six years, seems to be a dangerous inlet to perjury.” 

The justness and force of this remark, by a most judicious 
and learned writer, has, of late years, been admitted and 
yielded to by the courts; and the inclination now is to ad- 
here to the letter of the statute, except when a departure from 
it is firmly fixed by a direct authority. 

No case can be cited to support the position that the bar 
of the statute can, under any circumstances, be repelled by a 
promise to another than the plaintiff. At no time, not even 
when the notion of a new promise be carried to its utmost 
extreme, was the idea that the new promise was negotiable and 
could be transferred, so as to give or support a right of action 
in a third person. The doctrine that the statute of limitations 
can be repelled by proof of a new promise is confined to 
“actions on promises.” Governor v. Hanrahan, 4 Uawks’ 
Rep. 44; Morrison v. Morrison, 3 Dev. 402; A’ Court v. 
Cross, 11 E. C. L. Rep. 124. Where a bill or promissory note 
is the ground of action, the declaration sets out the liability of 
the defendant according to the tenor and effect of the instrument, 
and avers that “ being so liable, the defendant, in considera- 
tion thereof, afterwards promised,” &c. If the defendant pleads 
the statute of limitations it may be repelled by proof of a promise 
within the six years without a variance, or departure in plead- 
ing. Leaper v. Tatton, 16 East’s Rep. 420. But in order to 
answer this purpose, the promise must be detween the two pur- 
ties to do the same thing. Falls v. Sherill, 2 Dev. and Bat. 
Rep. 374; Finn v. Fitts, ibid 236. If the new promise is to 
deliver a horse, or other specific thing, in consideration of the 
old debt, of course the action must be on the new promise ; 
so, if the debt was due to the testator, and the new promise 
is to the executor. Jlickman v. Walker, Wiilles’ Rep. 27. 
Dean v. Crane, 1 Salk. Rep. 28; 6 Mod. Rep. 309. So in 
an action of assumpsit by the assignee of an insolvent debtor 
for money due to him before his insolvency, stating all the 
promises to have been made to the plaintiff, the defendant 
pleaded that he did not undertake and promise, in manner 
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and form, as the plaintiff complained against him, at any time 
within six years; upon which the replication takes issue ; 
the defendant cannot rejoin that the cause of action first ac- 
erued to the insolvent before the plaintiff became assignee, 
and that six years had elapsed after the cause of action first 
accrued to the ¢nsolvent ; for the rejoinder would be a plain 
departure from the plea. Ainder v. Paris, 2 H. Black., note 
a. That case is the reverse of ours, but it fully illustrates 
the principle that the new promise must be made to the same 
person, in order to support an action on the old promise. 
There, the plaintiff had the precaution to avoid the difficulty 
by declaring upon the new promise; here, the plaintiff could 
not have avoided it in that way, because the promise was 
nade to Hawkins, and was not assignable, being by parol. 
Possibly Hawkins would have brought the action, except for 
the fact that he was needed as a witness to establish the new 
promise. There is error. 


Per Curran. Judgment reversed, and a venire de novo. 








Den, on dei, of D. D. CORN vs. CHARITY McCRARY. 


’ 


The line of another tract of land called for, controls course and distance, and 
it makes no difference whether such line be marked or unmarked. 


Action of EsEctMENT, tried before his Honor, Judge Many, 
at the Fall Term, 1855, of Henderson Superior Court. 

The title of the plaintiff's lessor consisted of a grant from 
the State for the land comprised within the lines 23, 28, 7, 
24, and thence back to 23, in the annexed diagram, and show- 
ed the defendant in possession of the Jocus in quo. 

The defendant showed title to the land contained in the 
figures 1, 2, 3, 4, 5, 6, and thence back to 1, by a grant to 
one Jacob Shipman for three hundred acres, dated in 1794. 

The defendant also showed title to a tract of land of one 
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hundred acres, lying south of the last mentioned tract, granted 
to Edward Shipman, in the year 1802, which contains the fol- 
lowing clauses in the description of it: “joining the lands he 
now lives on”—“beginning in said Shipman’s line of the land 
where he now lives,” which the defendant says, in the diagram, 
is about 6 or 28, (these lying close together,) “and runs south 
one hundred poles to a black oak at a rock below a cliff,” 
(which is alleged to, be at 8,) “then west one hundred and 
titty poles to a stake (10,) then north sixty-seven degrees west 
145 poles to a stake,” (claimed by the defendant to be at 5, 
but by the plaintiff at 11,) “thence with the said Shipman’s 
line north eighty-two degrees east two hundred and ninety 











poles to the beginning.” There was no evidence of any marks 
or other indicia between the corners 5 and 6, but this was 
taken and considered in the case to be established as the true 
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line of the three hundred acre tract. The call of this line in 
that grant is “ N. 82 degrees E. 300 poles to the beginning. 


The defendant contended for a beginning in the line 5, 6, 
and then to run round to 8, 9, 10, then the course and distance 
ealled for to 11, thence the nearest distance to the line 5, 6, 
then along it to the beginning. This running would include 
the locus in quo in the defendant’s title, and acquit her of the 
alledged tresspass. The Court was of opinion that this was the 
proper way of locating that grant according to its calls, and 
instructed the jury to that effect. Plaintiff excepted. 


Verdict for defendant. Judgment and appeal. 


N. W. Woodfin, for plaintiff. 
Baater, for defendant. 


Pearson, J. The only point presented by the case is in 
reference to the location of the last line of a grant to Edward 
Shipman for one hundred acres, dated 1802. The location of 
the grant to Jacob Shipman for three hundred acres, dated 
1794, is assumed to be as represented on the plot; and it is 
assumed that the south line of that grant, from the chest- 
nut corner near 5, to 6, is the Shipman line called for in the 
grant of 1802. That line was not marked, and was a “ math- 
ematical line between established corners.” The third line ot 
a grant of 1802, from a stake at 10, on the plot calls, “ thence 
N. 67 deg. W. 145 p. to astake ;” and the 4th line calls, “thence 
with said Shipman’s line North 82 degrees East 290 poles to 
the beginning.” The distance of the third line gives out at 
11 on the plat, without reaching the line 5, 6; and running 
from 11 to the beginning, the grant of 1802 does not include 
the locus in quo. The defendant contended that the third 
line should be extended to the line 5, 6, and run with that 
line and go to the beginning, which would include the locus 
in quo. But the plaintiff insisted that as the line 5, 6, was 
not marked, and was a mere mathematical line, it could not 
control the course and distance of the third line of the grant 
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of 1802. His Honor was of opinion with the defendant, and 
in that opinion we concur. 

The line of another tract which is called for, controls course 
and distance, being considered the more certain description, 
and it makes no difference whether it is a marked or an un- 
marked, or mathematical line, (as it is termed in the case,) 
provided it be the line which is called for. In deciding 
whether it be the line called for, the fact of its being a mark- 
ed line, or an unmarked line, may have an important bearing ; 
but in our case it is assumed to be the line called for, which 
disposes of the question. 

There is no doubt that it was properly assumed to be the 
line called for, although it was unmarked, from the facts 
that are set out in the grant of 1802, i. e.: Edward Shipman 
then lived on the three hundred acre grant, and it is plainly 
to be inferred that he owned it; and in taking his grant in 
1802, it is reasonable to suppose that his intention was to have 
the new tract extend up to that on which he then lived, and 
not to leaye a small strip of vacant land between his two 
tracts, to be the subject of future controversy. But he did 
not choose to leave this as a matter of supposition merely ; as 
a part of the description of the new tract, it is set out in the 
grant, that “7¢ adjoins the land he now lives on.” This makes 
it certain that the line of the land he tien lived on was the 
line called for in his grant of 1802; and whether that line is 
properly located at 5, 6, or should be at 11, 7, or any inter- 
mediate points, it is a fixed fact that the line of the grant of 
1802 extends to it, so as to leave no vacant land between them. 
From abundance of caution, he not only sets out the above 
general description of the new tract, and the particular de- 
scription of his last line, “thence with said Shipman’s line 
North 82 degrees East 290 poles to the beginning,” (which is 
the corner of the line of the three hundred acre tract, and al- 
so the distance, except ten poles, between the chestnut and 5) : 
but the grant sets out, also, that its beginning corner is “ on 
said Shipman’s line of the land where he now lives.” 

Our attention was called to Carson v. Burnett, 1 Dev. and 
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Bat. 558, where it is held, that an unmarked line of another 
tract did not control the course and distance of a line of the 
grant then under consideration. That decision recognises the 
principle that a line of another tract, which is called for, con- 
trols course and distance, whether it be a marked or an un- 
marked line; and is put expressly on the ground that the 
line by which it was attempted to control course and distance 
was not, ¢n fact, the line called for, for these, among other 
reasons: it was unmarked, and not otherwise known or estab- 
lished ; as, by a possession claiming up to it ; it was the line of 
some other person; it was a great distance off; to get to it, 
the land of the third person would have to be crossed ; it 
would be necessary to add another line to the grant; it would 
take in a much greater quantity of land, and no good reason 
could be assigned why the grantee should have intended so 
to extend his lines. In all these particulars, except that of 
the line being unmarked, our case differs. In Avssam v. Gay- 
lord, Busb. R. 116, there was no call for the line of another 
tract, and the attempt was to control distance by the general 
words, “the upper parts of lots 154 and 155,” &c., which, for 
the reasons there given, was not conceded. In Spruill v. 
Davenport, Thid. 134, the call was for Thomas Mackey’s line ; 
and it was attempted to control course and distance by ex- 
tending the line to William Mackey’s line; and the question 
of fact was, whether W7//iam Mackey’s line was the line call- 
ed for; and it is held to be error to submit that question to 
the jury; because, in that case, there was no evidence to sup- 
port such a conclusion. 
Note the diversity! Thus all the cases are reconciled. 


Per Crriam. Judgment aftirmed. 
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W. C. HILL & CO. vs. WM. M. ROBISON, et. ai. 


A receipt is not conclusive between the parties, but may be explained. 

Where ten sacks of salt were bought and paid for with the means of A, and 
five others were bought with the means of B, and they were all deliv- 
ered to B unmarked, and without any separation or distinct appropria- 
tion of any particular sacks to either, and C, having received the whole from 
3, converts them, A cannot maintain an action of trover. 


Action of Trover, tried before his Honor, Judge Manty, at 
the Fall Term, 1855, of Haywood Superior Court. 

This was an action of trover to recover for the conversion 
of ten sacks of salt. It appeared in evidence that the plain- 
tiffs, W. C. Hill and Leander IIill, were partners in trade ; 
that four firkins of butter were entrusted to one Lowell to 
haul to market, and the following receipt taken, viz: “ Re- 
ceived of W. C. Ilill four firkins of butter, weighing 425 Ibs., 
gross, which I am to deliver to G. F. Mason, at Greenville, 
S.C. October, 1854.” The butter was not delivered to Ma- 
son, but carried on to Augusta, Georgia, and there, with oth- 
er produce belonging to Howell, sold by him, and fifteen 
sacks of salt laid in with the proceeds. It also appeared that 
Ifowell was arrested and imprisoned in South Carolina for a 
breach of the peace, whereupon he delivered his wagon and 
team with the load, including the salt, to the defendant, Iob- 
ison, who was his creditor. His instructions to Robison were, 
that he should deliver to the plaintiffs their ten sacks, and 
to his wife as much of the five sacks as she wanted, and to 
make sale of the remainder of the salt and the wagon and 
team, and to satisfy his (deft’s.) debt out of the proceeds. 

ILowell stated in evidence that he was indebted to the plain- 
tiff in account, and that the charge for freight which was 
coming to him for the butter and salt, was settled by this 
counter charge, which made the plaintiffs and him about even. 
There was no evidence that the sacks of salt had any marks 
about them to distinguish which were Hill’s and which were 
Howell's; the sacks were of the same appearance, and cach 
contained about the same quantity of salt, to wit, about three 





IN THE SUPREME COURT. 








Hill v. Robison. 





bushels. There was a demand, and a refusal upon the ground 
that the salt belonged solely to Howell. 


I. The defendant contended that the plaintiff could not re- 
cover in the name of the firm, the receipt being given to Hill 
alone. 

2. That Howell acted without authority in taking the but- 
ter to Augusta; that plaintiffs were not bound by his acts, 
and that no title vested in them until they assented to his pur- 
chase, and a particular portion of the salt set apart for them. 

3. That if the title vested in them, they could not recover 
without paying or tendering the freight. 

Ilis Honor declared, in the presence of the jury, his opin- 
ion of the law to be, that the receipt did not constitute the 
whole evidence ; that, in view of the whole evidence, it was a 
question of fact for the jury to determine whether the agency 
was undertaken for the firm, or for one of them only ; that it 
was not necessary, in a case like the present, that the plaintiff 
should expressly ratify the acts of the agent prior to the con- 
version, or that there should be a separation of the property ; 
that a tender of freight for hauling was not necessary under 
the circumstances of the case ; Ist., because it was not claim- 
ed by him to whom it was due; and secondly, because that 
was not the obstacle in the way of a settlement, as disclosed 
by the declarations of the defendant on the plaintiffs’ demand. 
Then, addressing himself to the jury, he told them to enquire 
whether Howell (after Mason had declined receiving the but- 
ter) had undertaken to sell it on account of the plaintiffs, and 
to buy salt for them with the proceeds ; and, if they found he 
had undertaken such an agency, and had accordingly laid in 
ten sacks of salt with the proceeds of the butter, the plaintiffs 
had a property in them, at their option, and might recover for 
a wrongful conversion of them, although there had been no 
separation of the sacks of the plaintiffs from those of Howell ; 
that it would be otherwise if, upon the refusal of Mason to 
take the butter, Howell had converted it himself, and laid in 
the salt with its proceeds, on his own account. The defen- 
dant excepted to this charge. 
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The jury found a verdict for the plaintiff. Judgment and 
appeal. 


J. W. Woodfin, for plaintiff. 
Baater, for defendant. 


Nasu, C. J. The plaintiffs’ declaration contains but one 
count, and that in trover. A man by the name of [Howell 
received from W. C. Hill, one of the plaintiffs, a quantity of 
butter to haul to market, for which he gave the receipt set 
out in the case, in which he contracted*to deliver the butter 
to G. F. Mason, in Greenville, South Carolina. Howell did 
not deliver the butter to Mason, but it was taken on by him 
to Augusta, and there sold; and with the proceeds of the but- 
ter, and of other articles belonging to Howell, the latter pur- 
chased fifteen sacks of salt. Ilowell, being unable himself to 
return to North Carolina, delivered his wagon and team, and 
the salt, to the defendant, Robison, to whom he was indebted, 
with directions to deliver to W. C. Hill ten of the sacks of 
salt, as he had purchased that quantity for him, and after de- 
livering to his wife as much of the remainder as she might 
need, to sell the residue and the wagon and team, and pay 
what was due him. Upon demand, the defendant, Robison, 
refused to deliver to the plaintiffs any portion of the salt, and 
this action of trover was brought. 

The first objection raised by the defendant to the plaintiffs’ 
recovery is, that the contract of Howell was not made with 
the firm, but with W. C. Hillalone. His Honor’s decision on 
this point was correct, and the plaintiffs were not estopped 
by the receipt from showing in any other way, if they could, 
that the butter was the property of the firm. A receipt is 
not conclusive upon the parties, but it may be explained. 
See Love v. Wall, 1 Hawks. 313; 4th pt. Starkie on Evidence, 
1044, 1272. 

The second objection is fatal to the plaintiffs’ action. The 
fifteen sacks of salt were purchased with the joint funds of 
the plaintiffs and of Howell—five for the latter, and ten for 
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the former ; but no specific bags were set apart, either by Ilow- 
ell or Robison, as the property of the plaintiffs, and until that 
was done an action of trover could not be sustained by the 
plaintiffs for any portion of the salt. In an action of trover 
the plaintiff must show title to the specific property converted 
at the time of the conversion, or of his then present right of 
possession. In this case no portion of the salt has been so set 
apart as the property of the plaintiffs; no specific part, there- 
fore, vested in him. If A sell to B all the corn in a particu- 
lar barn, and afterwards refuses to deliver it, B may maintain 
an action of trover for the conversion of the corn; but if the 
contract is for a portion less than the whole, then B could 
maintain an action fora violation of the contract in the re- 
fusal to deliver, but not an action of trover. Jones v. Morris, 
7 Ire. Rep. 370. On this part of the case his Henor instrue- 
ted the jury, that if Howell, as the agent of the plaintiffs, 
had, with the proceeds of the butter, purchased for the plain- 
tiffs ten bags of salt, the plaintiffs had a property in them at 
their option, and might recover for a wrongful conversion, 
although there had been no separation of the sacks belonging 
to each from the other. In this there is error. All the bags 
were alike—each holding about three bushels of salt; none of 
them were marked for the plaintiffs. Until such separation 
they were tenants in common, and neither could maintain an 
action of trover. 


For the reasons assigned by his Honor, the third exception 
cannot avail the defendant. 


Per Cvrtam. Judgment reversed, and a ventre de novo. 








WILLIAM WOODBURY vs. ABRAHAM TAYLOR. 


Where in reply to the presumption of payment arising from the length of 
time, which was eleven years, it appeared that for seven years of that time 
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the defendant was totally insolvent, Held that the presumption did not 
arise, 

What will repel the presumption of payment arising from the length of time, 
is a question of law, and it is error in a Judge to leave that question to the 
decision of the jury. | 

Where a jury decide a point of law, which was erroneously submitted to them 
by the Court, correctly, it is no ground for a venire de novo. 


Action of pest, tried before his Honor, Judge Batrey, at 
the last Spring Term of Cherokee Superior Court. 

The plaintiff declared on a judgment rendered against the 
defendant in the Circuit Court of Blount County, Tennessee, in 
the year 1842, for $ Execution issued on this judgment, 
and all the defendant’s property was sold under it. The last 
execution issued returnable to Spring Term, 1843. The writ 
in this case was issued on the 13th of June, 1853. The de- 
fendant resided in Tennessee when the judgment was render- 
ed, and he continued to reside in that State until the year 
1849, when he removed to Cherokee county, N. C., and has 
lived in that county ever since. 

The defendant relied upon the presumption of payment. 

For the purpose of repelling the presumption, the plaintiff 
proved that, from 1842 up to 1849, the defendant was totally 
insolveut. The plaintiff then introduced a Mr. Holloway, who 
had been a constable in Cherokee county, who proved that 
he had known the defendant for about six years, that as an 
officer he had claims in his hands against him, and he was 
always able to collect them; that he thought as much as $150 
might have been collected out of him at any time during the , 
last four years. 

The amount of principal and interest on the debt in ques- 
tion, was, when the defendant left Tennessee in 1849, $840. 

The Court instructed the jury, that the judgment being ob- 
tained in 1842, and more than ten years having elapsed since 
the last execution thereon before this suit was brought, the 
law presumed the judgment was satisfied ; that this presump- 
tion was not conclusive, but it was sufficient to throw the bur- 
then of proof upon the plaintiff to repg] it; that the testimony 
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was submitted to them; that if they were satisfied from this 
testimony, that the presumption was repelled, they would find 
for the plaintiff, but that if the evidence had not satisfied them 
upon this point, they should find that the debt was paid. 

The defendant’s counsel asked the Court to instruct the 
jury, that upon the plaintiff’s own showing, the defendant 
was in law entitled to a verdict. 

The Court declined to give such instruction. The defend- 
ant excepted to the whole charge. 

Verdict for the plaintiff. Judgment and appeal. 


Bazater, for plaintiff. 
J. W. Woodfin, for defendant. 


Nasu, ©. J. There is no error. By the common law, 
when a claim, founded on a sealed instrument, remained dor- 
mant for twenty years, a presumption of payment arose, and 
was so strong, that the defendant, in an action brought upon 
it, could plead payment, and rely upon the lapse of time as 
proof of the fact. Our act has cut down the time which rais- 
es this protection against stale demands, from twenty to ten 
years. This lapse of time, however, is but presumptive evi- 
dence of payment of the demand, leaving to the plaintiff the 
right of showing, if he can, that the presumption is met by a 
counter presumption, that the debt has never been paid. Of 
these latter, the fact of the insolvency of the debtor for ten 
years next preceding the bringing of the action, or from the 
- last judgment, is one, for in that case a countervailing pre- 
sumption is raised that the debt has never been paid. In the 
case before us, the plaintiff’s judgment was obtained in 1842, 
upon which all the property of the defendant was sold with- 
out satisfying the judgment, and the last execution was re- 
turnable to the Spring Term, 1843, of the Court where the 
judgment was obtained. This action was brought in March, 
1853, more than ten years after the last execution. The de- 
fendant resided in Tennessee, where the judgment was ob- 
tained, and continued go to reside, until 1849, when he remov- 
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ed to this State, and during all that time was insolvent, but 
after removing to this State, his cireumstances were improved, 
and small sums, from time to time, were raised from him by 
officers. 

His Honor instructed the jury that if, from the testimony, 
they were satisfied that the presumption of payment from 
lapse of time was repelled they would find for the plaintiff, 
otherwise, for the defendant. In this there is error. What 
was presumption of payment was a matter of law, and what 
would repel it, was likewise a matter.of law. It is error in 
a Judge to submit a question of law to a jury as a matter 
of fact. His Honor ought to have instructed the jury that 
the time which elapsed after the second execution, while the 
defendant remained in Tennessee, and entirely insolvent, be- 
ing but about six years, did not support the defendant’s plea ; 
and that the time he resided in this State, being not more 
than four years, during which it was shown he was able 
ble to pay the plaintiff’s debt, did not bring the case within 
the act of presumptions; in other words, though fen years 
had elapsed after the last execution, before the bringing of 
the action, the presumption of payment was repelled by the 
fact, that from 1843 to 1849 the defendant was wholly insol- 
vant, and that after his removal, not more than four years had 
elapsed before the action was bronght. 

The error committed by the Court was, however, corrected 
by the jury, who returned a verdict for the plaintiff. 

In my opinion the judgment should be aflirmed. 

Pearson, J, When a creditor lets his debt stand for ten years, 
during all which time nothing is said or done in régard to it, 
from public policy, the law raises a presumption that ithas been 
paid, and gives to the lapse of time an artificial and technical 
weight, beyond that which it would naturally have as a mere 
cireumstance bearing upon the question of payment. But it 
is well settled that this presumption may be repelled ; and it 
is a question of law for the Court what circumstances, if true, 
are suflicient to repel it. There can be no doubt that proof 
that the debtor was, during al/ the time, unable to pay the 
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debt, or any part thereof, is sufficient, if true, to repel the pre- 
sumption, because it amounts to a demonstration that it has 
not been paid. So, I take it, there can be no doubt that proof 
that the debtor, from the year 1842, when he was sold out, 
up to the year 1849, was unable to pay the debt, or any part 
thereof, repels the presumption that it was paid during that 
time ; and although, without explanatory evidence, the lapse 
of time from 1842 to 1853, when the writ issued, would have 
raised the presumption, yet, the first seven years of the time 
being disposed of, it being demonstrated that during those 
years there had been no payment, it follows, conclusively, that 
the presumption 1s completely repelled, inasmuch as the lapse 
of the dast four years cannot raise it. 

There is another view. The creditor having, in 1842, taken 
judgment, and by means of executions, enforced the payment 
of all that could be made, shows himfelf vigilant; and proof 
of the debtor’s inability to pay, up to the year 1849, accounts 
for his inactivity during that time, because any further steps 
would have been both useless and expensive. It issurely un- 
reasonable to have a presumption running against him while 
it was out of his power to compel the debtor to pay, or renew 
the evidence of debt, or even to acknowledge it. Undersuch 
circumstances, the most vigilant of creditors would have for- 
borne further proceedings. So, the presumption of payment 
has nothing to support it but the lapse of the last four years. 


Per Curram. Judgment affirmed. 








JOB RAMSAY AND WIFE vs. JOHN WOODARD. 


An agreement growing out of the division of the estate of a deceased person, 
without the qualification of an executor, and without administration on such 
estate, is void. 


Action of Assumpsit, tried before his Honor, Judge Man- 
Ly, at the Fall Term, 1855, of Buncombe Superior Court. 
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In 1842, William Woodard made his will, by which he 
gave all his property to his wife for her life, with power to 
dispose of the same, so as to be equally divided among their 
five children after her death, and appointed two persons as 
executors to the will. After executing his will, Woodard be- 
came paralytic and entirely bereft of understanding, from 
which he never recovered. While in this condition, about a 
year before his death, his family, except B. Robison and his 
wife, (the latter of whom was his daughter,) assembled together, 
and with the aid and concurrence of one of the persons named 
as executor, made a division of the property. By this di- 
vision, Robison was required to pay to the plaintiffs four 
hundred dollars as an excess of his share over that of the 
plaintiffs. About one year after this arrangement, viz., in 
1847, the testator died, and his will was admitted to probate ; 
but the executors named therein, did not qualify, nor did any 
one administer on the estate with the will annexed. Abouta 
year after the death of Woodard, Robison made known his 
dissent from the arrangement, but afterwards sold his interest 
in the estate to the defendant, who undertook and promised 
to pay to the plaintiffs the four hundred dollars which had 
been assessed against Robison’s share, which he failed to do, 
and for which failure this suit was brought. The defendant 
contended below, 

1st. That there was no consideration to support the promise. 

2nd. That it was void as being a parol promise to pay the 
debt of another person. 

3rd. That the promise was to Job Ramsay, and not to him 
and wife ; ‘so he alone should have sued. 

The Court intimated an opinion against the plaintiffs upon 
the first point especially, but by consent of the counsel, with 
a view to having a final disposition of the cause, a verdict was 
entered for the plaintiffs for $400 and interest, subject to be 
set aside, and a nonsuit entered, in case his Honor should be 
of opinion against the plaintiffs’ right to recover. 

The Judge afterwards entered a nonsuit, and the plaintiffs 
appealed, 
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NV. W. Woodfin, for plaintiffs. 
J. W. Woodfin, Avery and Gaither, for defendant. 


Nasu, ©. J. The case of Sharp, Adm’r., v. Farmer, 4 Dev. 
and Bat. 122, is decisive of this. There, upon the death of 
one Jerusha Farmer, intestate, her next of kin, without any 
letters of administration being taken out, agreed with the de- 
fendant that he should collect the estate and sell it, and after 
paying the debts, divide the estate among those entitled to 
distribution. The defendant collected the assets, and after 
paying the debts there remained a surplus in his hands; and 
the action was brought in assumpsit to recover from him the 
distributive share of the plaintiff, he being one of the next of 
kin of the deceased. The Court say, “ After a vast number of 
eases upon the subject, it seems to be now perfectly settled, 
that no action will be sustained in aftirmance and enforce- 
ment of an executory contract to do an immoral act, or one 
against the policy of the law, the due course of justice, or the 
prohibition of a penal statute.” The agreement in this case 
among the next of kin of Jerusha Farmer, is against the ex- 
press prohibition of the Act of 1715, 1 Rev. Stat. ch. 46, sec. 8, 
under a penalty of one hundred dollars. That section de- 
elares that no person shall enter upon the administration of 
any deceased person’s estate until there shall have been let- 
ters of administration, under the penalty of one hundred dol- 
lars. See Hairston v. Hairston, 2 Jones’ Eq. 123. 

The promise made by the defendant upon which the action 
is brought is void, and no action can be sustained upon it. 


Per Curiam. The judgment of nonsuit affirmed. 








ELIZABETH JINKINS ef. al. vs. SAMUEL SAPP. 


If the widow of an intestate fail to make application for administration for an 
unreasonable length of time, and the Court, after such delay, give the ap~ 
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pointment to some other person, she has no further right, and the Court 
ought not, at her instance, to revoke and declare void such appointment. 


Tuts was an application to the County Court to have letters 
of administration set aside, heard before his Honor, Judge 
Saunvers, at the Fall Term, 1854, of Ashe Superior Court ; 
brought up by successive appeals. 


It was a contest for administration on the estate of Joseph 
Jinkins. The petition set forth that, at November Term, 
1850, letters of administration were granted to the deferrdant, 
Samuel Sapp; that the petitioner is the widow of said Jinkins, 
and as such was entitled to the office; that she had no notice 
of the defendant’s intention to apply ; that said Jinkins did 
not have, at his death, sufficient personal estate to constitute 
a reasonable year’s allowance for her as his widow ; that, since 
his appointment, the defendant has brought suit against her 
and Ieuben Sutherland, her son-in-law, for the property which 
she has retained from the estate of her husband. The petition 
prays that the letters may be revoked, and that letters of ad- 
ministration may be granted to her. 


The answer of the defendant denies that the plaintiff did 
not have notice. It avers that the plaintiff, for six or seven 
years before his death, had abandoned her husband, and had 
lived separately from him ; that the defendant was a creditor, 
and after waiting a reasonable length of time, was entitled to 
administer ; that he did wait more than two years before mak- 
ing application, and, several times before this, requested the 
plaintiff to administer, which she refused to do; it admits that 
a suit has been brought against the petitioner for the proper- 
ty of the estate, but denies that this suit was brought to har- 
rass her, and says it was done bona jide to collect the assets 
of the estate ; that it was more than five years from the death 
of the intestate before this application was made by the pe- 
titioner, to set aside the letters granted defendant. The an- 
swer retorts upon the plaintiff that she is seeking to avoid the 
effect of this suit by assuming the character of administratrix, 
so that she may continue to hold the estate without paying 
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the debts ; and avers that there is sufficient of the estate, if pro- 
perly managed, to answer all claims against it. 


It appeared in the case that the property was very small— 
not more than sufficient to amount to a decent year’s provi- 
sion for the plaintiff. There was replication and proofs taken. 
The case was heard upon the petition, answer and proofs, and 
his Ifonor was of opinion that the letters granted to defendant 
should be set aside, and administration granted to the plaintiff ; 
from which judgment the defendant appealed. 


Lenoir, for plaintiff. 
Boyden and Neal, for defendant. 


Pearson, J. This case is governed by Stoker v. Kendall, 
Busb. Rep, 242. It is there held that the object of appoint- 
ing an administrator is to have the estate of the intestate 
taken care of ; and if the next of kin do not apply for the ap- 
pointment in reasonable time, the Court should give it to 
some other person. If any thing, this is a stronger case than 
Stoker v. Kendall, for, here the widow has taken possession of 
the property under the privilege given to her by the Act of 
Assembly, and for two years, in direct violation of the require- 
ment of the law, has failed to apply for administgation, during 
which time she has held possession in defiance of law, so as to 
make it necessary tor a creditor to seek the appointment, and 
bring suit against her and her son-in-law (the defendant Suth- 
erland) in order to collect in the estate and have it settled, 
(Sharpe v. Furmer, 1 Dev. and Bat. 122; Ramsay v. Wood- 
ard, ante 508, at this term) ; and some five years after the death 
of her husband, for the purpose of getting rid of the action in 
the name of his administrator against them for wrongfully in- 
termeddling with the estate, they file this petition! The only 
ground to sustain the order of the County Court, granting 
the prayer of this petition, and revoking the letters of admin- 
istration theretofore granted to the defendant, is the sugges- 
tion, based on aflidavits, that the intestate did not leave more 
than enough property for the widow’s year’s provision. So 
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far from that being a reason why the widow should be allow- 
ed, without ceremony, to step in and help herself, it shows 
the propriety of having the estate represented by a creditor, 
whose interest it is to see that some regard is paid to the forms 
and requirements of our several statutes, in such cases made 
and provided. 

The order of the Superior Court affirming the order of the 
County Court, must be reversed, and the petition dismissed 
with costs. 


Per Curiam. Judgment reversed. 








ABRAM HARSHAW vs. THOMAS TAYLOR. 


Where the executive officers of the State have authority and jurisdiction to 
issue grants, such grants cannot be impeached collaterally ; but it is other- 
wise where such officers have not such authority, or where they exceed it. 

Where a general authority and jurisdiction is conferred on a tribunal, the ac- 
tion of such tribunal is presumed to be right until the contrary is shown ; but 
where such authority is special, it must be shown by the party asserting 
the validity of its action, that the prescribed state of facts existed which 
called for such action. 

The acts of Assembly relating to the sales, &c., of Cherokee lands, prior to 
that of 1852, confer special authority and jurisdiction ; to give effect, there- 
fore, to a grant issued by virtue of these acts, the cases towhich they are 
restricted must be shown. 


Tus was an action of EsyEcTMENT, tried before his Honor, 
Judge Batrey, at the Spring Term, 1856, of Cherokee Supe- 
rior Court. 

The plaintiff introduced a grant from the State for the land 
in controversy, dated February, 1852, and proved that the 
defendant was in possession. 

The defendant proved that he was a purchaser of the tract 
in question, and produced in evidence a certificate of pur- 
chase, signed by Charles L. Hinton and Samuel F. Patterson, 
who had been commissioners to sell these lands. He showed 
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further, that this purchase was at the public sales, made by 
the said commissioners, in the year 1838; and he proved by 
Mr. Siler, the State’s agent for the Cherokee lands, &c., that 
he had never been reported by the board of valuation to be 
insolvent. ) 

A verdict was, by consent, rendered in favor of the plaintiff, 
with leave to set the same aside and enter a nonsuit, if 
the Court, on further consideration of the question, should be 
of opinion against the plaintiff. 

Subsequently, in the term, the Court gave judgment for the 
plaintiff, and the defendant appealed to this Court. 

N. W. Woodfin, for plaintiff. 

Baxter, for defendant. 


Pearson, J. It is a well-established distinction, that where 
the “executive officers” have authority and jurisdiction to 
issue a grant for land, the grant cannot be collaterally im- 
peached for defects or irregularity in any preliminary pro- 
ceeding, or for fraud in obtaining it; because it is the act of 
thesovereign, and stands on the footing ofa record, and is valid, 
until set aside by a direct proceeding. But where the 
executive officers have no authority, or exceed their jurisdic- 
tion, the grant is absolutely void, and may beso treated in an 
action of ejectment. Stanmire v. Powell, 13 Ire. Rep. 315, 
and the cases there cited. 

It is also a well-established distinction, that where an authori- 
ty or jurisdiction is general, the action of the tribunal, upon 
whom it is conferred, is taken to be within its authority or 
jurisdiction, unless the contrary is shown. But where the au- 
thority or jurisdiction is special, in order to give effect to the 
action of the tribunal, it is necessary to show its authority or 
jurisdiction to do the act. Wélliams v. Larrington, 11 Ire. 
Rep. 621; Harriss v. Richardson, 4 Dev. Rep. 279; Jen- 
nings v. Stafford, 1 Ire. Rep. 404. 

Upon these two distinctions our case is easily disposed of. 
The Act of 1852, confers a general authority. It extends to 
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all unsold land at a fixed price per acre. But it was properly 
admitted by the plaintiff’s counsel, that the grant to him could 
not be supported by the aid of that statute ; for two reasons: 
the statute only authorises the entry and grant of vacant 
and wnsold land, whereas the land in controversy had 
been previously surveyed and sold according to the provision 
of the statutes in reference to land lying in the county of Cher- 
okee ; and in the second place, the grant issued before that 
act went into operation. 


The acts of 1783, 1819, 1836, and other acts in reference to 
lands lying in the connty of Cherokee, prior to the act of 
1852, confer special authority, restricted to such land as is 
surveyed and sold, the price in each case to be ascertained by 
public biddings, and require that the land shall be disposed 
of at public sale by commissioners, upon whose certificates, 
&c., &c., power is given to the executive officers to issue 
grants to the purchasers or their assignees. So that in order 
to give validity to a grant issued under these statutes, the au- 
thority of these executive officers must be shown; in the same 
way, that in order to support a deed by the sheriff, his au- 
thority must be shown, by the production of an execution, or 
by showing that the land was liable to be sold for taxes, and 
that a state of things existed, which gave him authority under 
the several statutes, to sell and convey the same. 


In onr case the defendant went further than he was requir- 
ed, and proved that the executive officers had no authority to 
issue the grant under which the plaintiff claimed, for that he 
(the defendant) was a purchaser of the lands at the publie 
sales in 1838; in evidence of which, he offered the certificate 
of Messrs. Hinton and Patterson, commissioners, who made 
the sale, and also proved that he had never been reported by 
the board of valuation to be insolvent. There is no principle 
upon which he could be required to do more, and prove 
that he had not assigned or transferred to the lessor of the 
plaintiff his rights under his certificate of purchase, and with- 
out such assignment there was no authority to issue the grant. 


« 
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Judgment reversed. Verdict set aside, and judgment that the 
plaintiff be nonsuited. 


Per Curtam. Judgment reversed. 








EZEKIEL BROWN AND GEORGE W. BRISTOL propounders, vs. AN- 
DREW BEAVER AND OTHERS, caveators. 


It is no objection to the probate of a script as a holograph, that it has one 
subscribing witness, and was intended by the decedent to be proved by 
subscribing witnesses, 


Issve of divisavit vel non, to try the validity of the will of 
Ephram Ammonds, before Manty, Judge, at the Fall Term, 
1855, of Cherokee Superior Court. 

The instrument offered for probate appeared to be attested 
by the requisite number of witnesses, but one of them was, 
upon inquiry by the Court, pronounced incompetent upon 
the score of his religious sentiments ; whereupon the propoun- 
ders proposed to prove the paper as a holograph, according 
to the statute. This was objected to by the caveators, upon 
the ground that the decedent had intended to attest his will 
by subscribing witnesses, and that it could not be established 
in any other way. 

The Court admitted the evidence and the caveators excep- 
ted for error. 

The will was then proved by three witnesses to be all in 
the hand-writing of the deceased, and deposited by him with 
a neighbor for safe-keeping. The case then turned upon the 
question of capacity, and after instructions from the Court, to 
which there was no exception, the jury found in favor of the 
propounders. Judgment of the Court accordingly, and an 
appeal by the caveators. 


. 


Baxter, for the propounders. 
J. W. Woodfin, for the caveators. 
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Barriz, J. In the case of L/arrison v. Burgess, 1 Hawks’ 
Rep. 384, a script was offered for probate as the holograph 
will of one Irvine. The caveators objected, because it was 
attested by one subscribing witness. The Court over-ruled 
the objection with this short and emphatic remark: “The 
will is certainly not worse by having one subscribing witness ; 
it will certainly answer the purpose of more certainly showing 
that this is the paper which she (the witness) saw deposited 
in the bureau. Going beyond the requisition in respect of 
proofs, certainly cannot annul that which comes up to them.” 
This reason is certainly decisive of the present case, and shows 
that his Honor was right in admitting proof of the script as a 
holograph will. This renders the question as to the compe- 
tency of one of the subscribing witnesses, unnecessary, and 
makes it improper for us to express an opinion upon it. 


Per Curtam. Judgment affirmed. 








JOHN B. O'NEAL vs. JOHN KING. 


A condition precedent in a bond for the payment of a subscription to rail-road 
stock, that the road is to be completed to a certain village, is substantially 
complied with, when it is made to the suburbs of that village in such a 
manner as to bear daily trains on it, carrying all the freight and travellers 
that offer, although some portion of the work is intended to be replaced 
with other and better materials. 


Tims was an action of pest, brought upon a penal bond, and 
tried before Exxis, Judge, at the special Term, June, 1856, of 
Ilenderson Superior Court. 

It appeared in the case that the bond declared on was giv- 
en to the plaintiff, as President, for the defendant’s subscrip- 
tion of stock to the Columbia and Greenville Rail Road Com- 
pany, under a provision in the charter of the company, which 
gave the subscribers the option to pay the installments as the 
same were called for, or to give a bond to pay the whole when 
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the road was finished to Greenville Court House, with inter- 
est from the date of each installment’s falling due. The sub- 
scription of the defendant was $200, and the penalty was $400, 
and that part of the condition which relates to this case is as 
follows: “To pay the whole amount of stock so subscribed, 
with interest thereon at seven per cent from the respective 
days on which the said installments may have been required 
to be paid, on or before the day on which the construction of 
the said road shall be completed to Greenville Court House, 
South Carolina.” It appeared further, that the road in ques- 
tion had, before the bringing of this suit, been constructed 
so that locomotives drawing trains of cars could, and did pass, 
daily, over the same, to within half a mile of Greenville Court 
House, measured by a straight line, and between one half 
and three-quarters of a mile, by the usually travelled road, 
carrying all the freight and passengers that offered ; that the 
entire village at that place is called “Greenville Court House ;” 
that some of the buildings were out as far as the terminus of 
the road ; built there since the road was made; that a part of 
the road had been laid with T iron, and part with an inferior 
iron which was to be replaced with T iron ; that some of the fills 
onthe road had not yet been made, but trestle-work had been 
constructed at such places, upon which the rails were laid ; 
that this was done with the intention of filling in with earth, 
conveyed upon the cars, at such times as might be conveni- 
ent; that this was thought the cheapest; that such trestle- 
work answered the purpose of working the road, but the speed 
of the trains was lessened in passing over it. 

The defendant contended that the plaintiff could not recov- 
er, because the road had not been completed to Greenville 
Court House, and asked his Honor so to instruct the jury. 

But the Court was of opinion that the condition precedent 
had been complied with, and so charged the jury. Defen- 
dant excepted. 

Verdict for plaintiff. Judgment and appeal. 


Baxter, for plaintiff. 
NV. W. Woodfin, and J. W. Woodfin, for defendant. 
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Nasu, C. J. We see no reason to disturb the judgment 
rendered below in this case. The conditions of the bond on 
which the action is brought, have been complied with by the 
plaintiff. The defendant contends that the road has not been 
completed to Greenville, and until that is done he is not bound 
to pay the money secured by the bond. The completion of 
the road to Greenville Court House is a condition precedent, 
and it must be averred by the plaintiff in his declaration, and 
proved. The only question is, was the road so completed be- 
fore the action was brought? It appears from the case that 
the village of Greenville is called the Court House, and the 
road has been built so as to carry freight and passengers, since 
1854, up to the suburbs; but that on different parts of the 
road, fills are not made, the road being carried over trestle- 
work. If this be a sufficient reason why the road is not com- 
pleted, there is scarcely a road in the southern country, 
which is, or probably ever will be, completed. The line of 
roads in the eastern part of the southern States, I believe, 
without exception, encounter or run through swamps and 
other low places, where the only practicable mode of construe- 
tion must be on trestle-work. What did the parties mean 
when they used the word “ completed” in the bond? Did they 
mean that, in every particular, however minute, the road 
should be perfect, before the defendant’s liability to pay should 
arise? Did they use the word in its full and critical sense, 
that no piece of iron or unsound sillshould be found in the whole 
line of road? Or did they use it in its plain, common-sense 
meaning? Qué heret in litera heret in cortice, is an ancient 
maxim of the common law, and hence the rule, that the law 
in such a case as this, is satisfied with a substantial perform- 
ance of the condition. When, therefore, it is said in the con- 
tract, that the road shall be completed to Greenville Court 
House, and it is shown that the whole village is called by 
that name, and that the road is brought to the suburbs of the 
village, that part of the condition is complied with; and 
where it is shown that the whole of the road is finished so as 
to authorise the company to carry freight and passengers, and 











IN THE SUPREME COURT. 





Moses v. Peak. 





to demand and receive pay therefor, we hold that the condi- 
tion of the bond is complied with, and that in the language 
used, the road is completed to Greenville Court House. 


We concur with his Honor in the view he took of the 
case, and the judgment is affirmed. 


Per Curiam. Judgment affirmed. 








DAVID MOSES vs. RACHEL PEAK et al. 


A description in a deed “of a piece of the Abraham Moore tract of land” 
“that belongs to the heirs of Z. P., lying and being in the county of M, on 
the Elijah creek and its waters in district eleven,” “as we inherited it at 
the death of Z. P. as heirs of him,” is sufficient to authorise the introduction 
of parol proof to identify the land that answers that description. 


Tis was an action of covenant, tried before Manty, Judge, 
at the Fall Term, 1855, of Macon Superior Court. 


The plaintiff declared on the covenant of quiet enjoyment 
contained in the following deed: “This indenture, made this 
31st day of October, one thousand eight hundred and fifty, 
between Rachel Peak, Isaac Peak and James M. Peak, of 
the State of North Carolina, Macon county, and David Moses 
of the State and’ county aforesaid, of the other part, witnesseth, 
that for and in consideration of the sum of one hundred 
and sixty-five dollars to them in hand paid, the receipt 
whereof is hereby acknowledged, hath bagained, sold and 
conveyed unto said David Moses, his heirs and assigns forever, 
all our right, title, interest and claim of one-eighth part to 
each of us that we have in and to certain tracts of land that 
belongs to the heirs of Zachariah Peak, deceased, lying and 
being in the county of Macon and State of North Carolina, 
lying on the Elijah creek and its waters in district eleven, 
the said land containing six tracts, to have and to hold the 
said bargained premises, with all woods, waters, minerals, 
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hereditaments and appurtenances to the said land belonging 
so far as one-eighth part to each of us goes, to the said Moses, 
his heirs and assigns in fee simple ; and we, the said Rachel 
Peak, Isaac Peak and J. M. Peak, doth covenant and agree 
to and with the said David Moses to warrant and ever defend, 
and we the said Rachel Peak, Isaac Peak and J. M. Peak, do 
bind ourselves, our heirs, executors, administrators and assigns 
to warrant and ever defend the right, title and interest that 
we had in the above mentioned six tracts, and a piece of land 
of the Abraham§Moore tract of land clear and free from 
ourselves and all manner of persons whatsoever claiming the 
same, unto the said David Moses, his heirs and assigns for- 
ever; and we, the above mentioned heirs of Zachariah Peak, 
deceased, do relinquish all our rights and title to the above 
parcel of land, as we inherited it at the death of the said 
Zachariah Peak, as heirs of him at his death, in witness,” «ce. 

The plaintiff introduced evidence, that at the time of the 
execution of the deed, the defendants and other heirs-at-law 
of Zachariah Peak, were in possession of the several tracts of 
land described as six tracts, also of five or six acres of the 
tract known as the Abraham Moore tract; that Moses, the plain- 
tiff, was put in possession of all these several parcels in pur- 
suance of his deed; that he, Moses, was afterwards sued and 
ejected by paramount title from the five or six acres, known 
as a part of the Abraham Moore tract. 


~The defendants contended below, that the deed was too in- 
definite and vague in its terms, to convey the part of the 
Abraham Moore tract from which the plaintiff was ejected. 
And, at any rate, the warranty did not embrace it, but only 
such lands as the bargainors had a good title to. 


The Court was of opinion that the deed was sufficient for 
the conveyance of that part of the Abraham Moore tract 
which the bargainors claimed and possessed, and that there 
was in the deed a covenant of quiet enjoyment of the part 
known as the Abraham Moore tract. Defendants excepted. 
Verdict for plaintiff. Judgment and appeal. 
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J. W. Woodfin, for plaintiff. 
Baater and NV. W. Woodfin, for defendants. 


Pearson, J. The description, “a piece of the Abraham 
Moore tract of land,” standing by itself, would certainly be 
too vague and uncertain; but the deed contains this further 
description, “that belongs to the heirs of Zachariah Peak, de- 
ceased, lying and being in the County of Macon, State of 
North Carolina, on the Elijah Creek, and its waters in dis- 
trict eleven,” and in another place, “ as we inherited it at the 
death of Zachariah Peak, as heirs of him.” Putting these to- 
gether it makes this description: That piece of the Abraham 
Moore tract of land in Macon County, on the Elijah Creek, 
and its waters in district eleven, which belonged to Zachariah 
Peak and descended to us as his heirs. This makes the de- 
scription sufticiently certain. Parol evidence may then be 
resorted to, for the purpose of identifying the particular piece 
of land that answers this description; or, as is said in /’res¢- 
dent of the Deaf and Dumb Institute v. Norwood, Busb. Eq. 
65, of “fitting the description to the thing.” The doctrine is 
so fully discussed in that case, as to save us the trouble of 
again elaborating it. Accordingly we have this evidence: 
a piece of five or six acres of the Abraham Moore tract, which 
is identified, descended to the heirs of Zachariah Peak, who 
were the defendants and others. The heirs took possession, 
and after the execution of the deed, put the plaintiff in pos- 
session of this five or six acres, as the piece of the Abraham 
Moore tract, that was described in the deed. This removes 
all ambiguity whatever. 

Upon the second point made, we also concur with his Hon- 
or. The idea that the warranty does not embrace any land 
except such as the bargainors had good title to, makes the in- 
sertion of it ridiculous and absurd. The proper construction 
of the words “ warrant and defend the right, title and interest 
that we had in the above mentioned land,” &c., “ clear and 
free from the claim of all persons whatever, &c., as we inherit- 
ed it,” &c., is that the warranty as well as the conveyance of 
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the defendants, who were only a portion of the heirs, was to 
extend only to. their eighth part, and was not to extend to the 
whole tract. Such would have been the construction without 
those words ; but the deed is: inartificially drawn, and they 
were inserted out of abundance of caution. 


Per. Curiam. Judgment affirmed. 








MARGARET JOHNSTON vs. THOMAS J. ROANE, et. al. 


It is not necessary that the water of a mill-pond should actually overflow the 
land of a‘person, to entitle him to recover damages by petition under the 
statute. (Rev. Stat., ch. 74, sec. 9.) Where a mill-dam so obstructs 
the water as to prevent land from being drained, the owner is entitled to 
damages under the statute. 


Tus was a petition for pAmAGEs against the proprietors of a 
mill, for ponding water back on the petitioner’s land, brought 
up from the County Court of Macon, by successive appeals, 
and tried in ‘the Superior Court, before Manty, J., at the Fall 
Term, 1855. 

The petition alleges that by the erection of the defendant’s 
mill-dam, the water in Chatooga Creek was ponded back 
against her land, so as to saturate it, and prevent her from 
draining the same, by which a part thereof was rendered val- 
ueless. 

The proof was, that no part.of the land was actually cover- 
ed with the back water; .but there was evidence tending to 
show that the plaintiff was prevented, by such backing of the 
water, from draining a part of her land that needed draining. 

The Court- being of opinion that this mode of proceeding 
was given only in the case of some overflow of the land by 
the water of the pond, so instructed the jury. The plaintiff 
excepted to the instruction. 

There was a verdict for the defendants. Judgment and 


appeal. 


16 
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J. W. Woodfin, for plaintiff. 
iV. W. Woodfin and Gaither, for defendant. 


Barrie, J. It is said in the argument here, that the opin- 
ion of his Honor in the Court below, was founded upon the 
authority of the case of Waddy v. Johnston, 5 Ive. Rep. 333. 
In that case it was held by a majority of the Court, that none 
but a person whose land is overflowed by a mill-pond, can 
have the remedy to recover. damages by petition for the inju- 
ry sustained by the erection of the mill, as provided in the Re- 
vised Statutes, ch. 74, sec. 9, et. seg. . But it was held further, 
and we presume by the whole Court, in accordance with the 
previous decisions of Gilet v. Jones, 1 Dev. and Bat. Rep. 
339, and Pugh v. Wheeler, 2 Dev. and Bat. Rep. 50, that 
when the land is so overflowed, the owner may recover full 
compensation for all the injury he has sustained thereby, 
whether it be more or less direct; whether it affect his domin- 
ion in the land, by taking away its use; or impair the value 
of that dominion by rendering the land unfit, or less fit, for a 
place of residence ; or whether the injury, reaching beyond its 
immediate mischief, extend also to the person, or the personal 
property, of the petitioner. In each of the three cases to which 
we have referred, the policy and meaning of the statute have 
been discussed at length, and with much ability; and in the 
construction of the statute, with reference to the questions 
therein established, we entirely concur. 

But the present case presents another question : whether 
the Court, in the case of Waddy v. Johnston, by the use of 
the terms, “land overflowed by a mill-pond,” meant that the 
land must be literally covered by.the water of the mill-pond ; 
and we are satisfied that they did not. The statute does not, 
in a single instance, employ the word overflow. It speaks of 
a person injured by the erection of a public grist-mill, or mill 
for domestic manufactures or other useful purposes, and ot 
damage done to his land; but it no where says that the dam- 
age must be caused by the land being overflowed, or covered 
by the water.of the mill-pond. Now, it is certain that dam- 
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age may be done to land by a mill-pond which prevents its 
being drained, as well as by one which overflows it; and there 
is nothing in the language, or in the policy of the statute, 
which makes it more applicable to the one case, than to the 
other. The principle established in the case of Waddy v. 
Johnston, is that the proprietor of land to which no damage 
is done by the mill-pond of another, cannot recover in this 
mode of proceeding, for an independent injury to the health 
of himself and-his family; but we do not understand the Court 
to decide that the overflowing of land is the only (though it 
is the most common) injury which can be done to it by the 
erection of a mill. 

In this case there was some testimony tending to show that 
the land of the petitioner was injured by the mill-pond of the 
defendant’s preventing a part of it from being thoroughly 
drained ; and we think that his Honor erred in not leaving 
that testimony to the jury; for, we think, that if the land 
were thus injured, the plaintiff was entitled to the remedy 
provided by the statute. There must be a venire de novo. 


Per Cura. Judgment reversed. 








ISAAC MURRELL vs, ALLEN WEATHERS. 


A covenant entered into by the buyer of a slave, that he would give the sci- 
ler the refusal, at a given price, if he ever wished to dispose of it, is a valid 
stipulation. But it is no breach of such a contract to loan the slave, for a 
week, twenty miles out of the State, if done bona fide. Neither did the 
sale of theslave, by such bailee without the knowledge or consent of the 
covenantor, a few days before the writ issued in this case, although ratified 
by him after the suit was brought, amount to-a breach that could be recov- 
ered for in the action then pending. 

It would have been otherwise if the suit had been brought after the ratifica- 
tion. 


Action of covenant, tried before his Honor, Judge Exuis, 
at the Spring Term, 1856, of Gaston Superior Court. 
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The plaintiff declared for the breach of the following cove- 
nant: 

“Know all men by these presents: that Isaac Murrell, of 
the County of Gaston, State aforesaid, hath bargained and 
sold unto Allen Weathers, one negro woman named Beck, 
aged from forty-two to forty-five years, for which I, ‘Isaac 
Murrell, doth warrant and defend against the claim or claims 
of all persons whatever, to the said Allen Weathers, for the 
sum of two hundred and twenty-five dollars, in hand, paid to 
the said Isaac Murrell. 

The condition of the above obligation is such that, if Allen 
Weathers ever wished to dispose of the aforesaid negro wo- 
man, that he is to give to the said Isaac Murrell the refusal 
of the said negro woman, for the sum of two hundred and 
twenty-five dollars; and Allen Weathers further binds him- 
self, not to ever sell or dispose of the aforesaid negro woman, 
to any speculator whatsoever, in witness,” &e. 

The breach complained of was, that defendant without giv- 
ing plaintiff the refusal of the slave, had parted with her se- 
cretly in a distant State. 

The proof was, that the parties lived in Gaston County ; that 
the defendant loaned the slave in question, for a week, to his 
son, who lived about twenty miles distant from his father’s 
residence, in the State of South Carolina, to assist him upon 
his farm; from thence she was removed by his son to the 
State of Alabama, and sold, without the knowledge, and con- 
trary to the wishes, of the father. This sale took place a few 
days before the writ was issued. After the action was begun, 
the son returned to Gaston County, and informed the defen- 
dant of what he had done, which was the first information he 
had of where the slave was, or what had been done with her. 
The son then offered to pay the defendant for the slave, 
which he agreed to. 

The plaintiff’s counsel contended, and asked his Honor 
to charge: Ist., that loaning the slave to his son to be carried 
out of the State, was a breach of the covenant. 

2nd. That in assenting to the sale in Alabama, after he had 
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been informed of it, though after the writ had been issued, 
carried the effect of the sale back to the time of the sale in 
Gaston, and made that a breach of the covenant. 

His Honor declined so to instruct the jury, but signified 
his opinion that the plaintiff could not recover. In submis- 
sion to this opinion, the plaintiff took a nonsuit and appealed. 


Hoke, for plaintiff. 
Lander and Avery, for defendant. 


Pearson, J. The agreement of the defendant, “ if he ever 
wished to dispose of the slave, to give the plaintiff the refusal 
at the price of $225,” was a valid stipulation, for a breach 
whereof, the plaintiff would have a good cause of action; 
and the question is, was there a breach at the time the plain- 
tiff sued out the writ? 

The fact that the defendant loaned the slave to his son, who 
resided out of the State, to labor for him for one week, cer- 
tainly did not, of itself, constitute a breach, if done bona fide, 
and without any ulterior intent thereby, indirectly, to dispose 
of her, and put it out of his power to perform his stipulation 
with the plaintiff. It may be, from what afterwards occurred, 
there was evidence which entitled the plaintiff to insist that 
the question of intent should be submitted to the jury, but as 
the case is stated, it does not appear that this point was made 
on the trial. It is now too late for the plaintiff to avail him- 
self of it; for the case seems to be stated with the view solely 
of presenting the two points made below. 

Upon the second point we are also against the plaintiff. 
The sale by the son of the defendant was made a few days 
before the writ issued, but the defendant had no knowledge 
of it, and did not ratify it until after the writ issued ; conse- 
quently, although this ratification was a clear breach of the 
agreement, yet, the plaintiff sued out his writ before he had 
a cause of action. The suggestion, that as the sale was made 
good by this ratification, and the title thereby enured to the 
purchaser from the date of the sale by relation, the same 
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effect must follow in regard to the breach, so as to carry 
that back to the date of the sale, under the maxim, omnis ra- 
tihibitio retro trahitur et mandato equiparatur, is not well 
founded. The maxim is misapplied in respect to the relation 
back, so far as it regards the breach; its only proper appli- 
eation is, as between the owner of the property and the pur- 
chaser, for the protection of the latter, the’ ratification is con- 
sidered as equivalent to a prior command, or authority, to the 
son; but in regard to third persons there is no general incon- 
venience or policy making this fiction necessary, and they 
must be content to stand or fall by the actual facts, which, in 
our ease, are that the defendant had not parted with the title, 
or disposed of the slave in violation of his agreement, when 
the plaintiff commenced his action, but could, at that time, 
have recovered the slave from the purchaser, if he had ‘seen 
proper, and so, had not then put it out of his power to per- 
form his agreement. 


Per Ceriam, Judgment affirmed. 








IENRY W, FULENWIDER vs. SAMUEL POSTON. 


Where the seller of a,slave refuses to insert a warranty of soundness in a bill 
of sale, but is willing to warrant the title, and a neighbor informs the buyer 
that the negro is unsound, the symptoms beingnot hidden or hard to dis- 
cover, the maxim of caveat emptor applies; and it was error in the Judge 
below to make the case turn on the question whether the plaintiff relied 
actually on the assertions of the defendant or the information given him by 
others, 


Action ON THE CASE for a deceit in the sale of a slave, tried 
before his Honor, Judge Battery, at the Spring Term, 1856, of 
Cleaveland Superior Court. 

It appeared in evidence that the plaintiff, who was a trader 
in slaves, had been to the defendant’s house, and had an in- 
terview with him in relation to purchasing the slave in ques- 
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tion, some three weeks before the trade took place; that on 
the day before the trade, he.took with him a practicing physi- 
cian, a relation of his, to see and examine theslave. On their 
way. they met with one A7/iott, who informed them that he 
had heard the slave had some “religious monomania,” and 
“occasional spells in the head.” The defendant was not at 
home when the plaintiff arrived there with the physician. 
On the next day the defendant went to a neighboring village, 
and there the physician above referred to, acting under the 
instructions of the plaintiff, had an interview with the defen- 
dant in relation to the purchase of the slave. In the course 
of this negotiation the defendant stated that the negro was 
sound, but he would not warrant him; that a brother of his 
had sold a slave to one Slade and warranted him, whereby he 
came near getting into a lawsuit. The defendant tendered 
to the plaintiff the following bill of sale, “ Received of I. 
W. Fulenwider eight hundred and fifty dollars, in full consid- 
cration for a negro boy named Lewis, ‘aged 33 years, the title 
of which I hereby warrant and defend to the said Fulenwider, 
but don’t warrant him to be sound in any way whatever,” 
and stated that unless he would take the slave with that bill 
of sale, he would not trade at all. The trade was then con- 
cluded on these terms, and the bill of sale delivered. 

The only deficiency of the slave, attempted to be proved, 
was a peculiar religious fervor, for which two physicians tes- 
tified, “there was no name in the medical books, and the 
symptoms of which manifested themselves in actions and mo- 
tious of the head, which, in their opinion, depreciated his val- 
ue.” They considered the negro unsound, and the disease an 
affection of the nerves and brain. 

The Court instructed the jury, that before the plaintiff 
could recover, he must prove to the satisfaction of the jury 
that the slave was unsound at the time of the sale, and that 
the defendant knew it, and represented falsely, with the inten- 
tion to defraud the plaintiff, that the slave was sound, and 
thereby induced the plaintiff to make the purchase ; and they 
must further believe, trom the testimony, that the plaintiff 
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did not know, nor had reason to believe, that the slave was 
unsound. 

The defendant’s counsel insisted that the facts disclosed to 
the plaintiff, before his purchase, were a sufficient notice to 
put him upon a diligent enquiry, and enable him thereby to 
ascertain the truth, and, therefore, that he could not recover. 

On this point his Honor charged the jury, that if the plain- 
tiff did not believe, or rely on the information received from 
other sources, but did rely-on the statements made by the 
defendant, and if they should find that the representations of 
the defendant were false, and intended to deceive, and did 
deceive, they should find for the plaintiff. To this charge 
defendant excepted. 

Verdict and judgment for the plaintiff. Defendant ap- 
pealed. 


Lander and Avery, for the plaintiff. 
Baxter and Guion, for the defendant. 


Pearson, J. We do not concur with his [Tonor in the view 
taken by him of this case in the latter part of the charge. 
The bill of sale would have been, of itself, sufficient to put 
most men upon enquiry, so as to prevent them from conclu- 
ding the purchase, unless there was an overweening desire 
to rush into a lawsuit, which it is the policy of the common 
law to prevent. Hence the maxim “ caveat emptor” is ap- 
plicable whenever the purchaser is put on enquiry, or has 
reason to believe that the property is unsound. But besides 
the bill of sale, the witness, Elliott, gave the plaintiff express 
notice of the unsoundness of the slave. And besides all this, 
the plaintiff had‘an opportunity of having the slave examined 
by a physician in his presence, and the symptoms were by 
no means hidden or hard to be discovered. Under these cir- 
cumstances the plaintiff could not be allowed to say that he 
relied on what the defendant said as to the soundness of the 
slave. He ought to have required a warranty, or refused to 
buy ; and has no right to insist that the jury should be requir- 
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ed .to find whether he relied on what the defendant said, or 
upon his other sources of information. Any prudent man 
would have relied upon the latter, and if the plaintiff did not, 
it-is his own folly ! 


Per Curiam. Judgment reversed, and a vendre de novo. 








WILLIAM LARGENT ef. al. ADM'RS. vs. ARCHIBALD C. BERRY. 


A father who died intestate, had put a slave into the actual possession of his 
child, which remained in possession of such child at the time of his death, 
without revocation of the gift, or other termination of the bailment; 
this is an advancement; although the father, before his death, had 
become non compos mentis, and had a guardian appointed for him, who, 
as far as he could, revoked the bailment and demanded possession before 
the father’s death. 


Action of trover, for the conversion of a female slave, tried 
before his Ilonor, Judge Manty, atthe last Fall Term of Burke 
Superior Court. 

The action was brought in the name of Elijah Largent, a 
person of unsound mind, by his guardian, William Largent. 
Pending the suit, the plaintiff, Elijah Largent, died, and the 
said William and E. J. Largent administered on his estate, 
and were made parties. 

The defendant married one of the daughters of Elijah Lar- 
gent, in the year 1846, and about the same time the said Eli- 
jah, being then sane, gave the slave in question to the defen- 
dant by parol, and put her into his possession, where she re- 
mained up to the time of his death, without any revocation of 
the gift, or other termination of the bailment on his part. 

Elijah Largent became non compos mentis about the fall of 
the year, 1853, and upon an inquisition of lunacy, ordered by 
the County Court of Burke, in January, 1854, wag so found 
by ajury; upon which there was a judgment of the Court, 
and a guardian appointed as above stated. He demanded 
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the slave in question of defendant, who refused to surrender 
her. It was agreed that there should be a verdict in favor of 
the plaintiff for $700, with leave for’ the Court to set it aside 
and order a nonsuit, in case he should be of opinion against 
the right of the plaintiffs to recover.on the foregoing facts. 

Ilis Honor, being of opinion against the plaintiffs, ordered 
a nonsuit. Plaintiffs appealed. 


Gaither, Avery and Dickson, for plaintiffs. 
T. Le. Caldwell and N. W. Woodfin, for defendant. 


Barrie, J. We have no hesitation in expressing our con- 
currence in the opinion given by his Honor in the Court be- 
low. The parol gift made by the plaintiffs’ intestate of the 
slave in question to the defendant, was, it is true, a mere 
bailment, which the intestate might have terminated at any 
time during his life. The possession of the donee, though 
held subject to the reclamation of the donor, yet, so far con- 
ferred ar inchoate right upon the donee, that it might become 
a complete title by the death of the donor intestate, and with- 
out having revoked the gift. Such-is manifestly the effect of 
the proviso to the 17th section of the 37th chapter of the Re- 
vised Statutes. This inchoate right was originated by the in- 
tention of the donor, exhibited by his putting the slave into 
the actual possession of the donee; and the title could be pre- 
vented from becoming perfect only by a change of that inten- 
tion, manifested in a proper manner. How could that inten- 
tion be changed after the donor ceased to have the power of 
volition? ‘lis committee, after he became non compos mentis, 
lad the charge of his person and of his estate, but not of his 
mind. The committee could no more revoke such a gift, made 
by a Zunatic, than he could revoke a will made by him, dur- 
ing a lucid interval, or before he became non compos men- 
tis. The analogy between the two cases, as was well contend- 
ed by the defendant’s counsel, is very strong, and the same 
reason which prevents the will from being revoked, applies 
with equal force to the gift. In England the committee of 
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a lunatic’s estate “can neither bring nor defend actions or 
suits on the behalf of the non compos mentis without previous- 
ly obtaining the permission of the Court to do so.” Stock on 
Non Compotes 211, (15 Law Lib. 117.) We are not aware 
that our statute, concerning Idiots and Lunatics, confers any 
greater. power on their guardians. See 1 Rev. Stat., ch. 
57. There was no such power as was claimed by the guardi- 
an in the present case, conferred in express terms, and. we 
cannot imagine any good reason why it should be implied. 
On the contrary, many cases might be stated in which much 
confusion and mischief would be caused by the exercise of 
such a power by the guardian, in disturbing the parol gifts 
made by a lunatic father before the commencement of his in- 
tirmity. 

The judgment of the Court below, being in accordance with 
these views, must be affirmed. 


Per Curram. Judgment aftirmed. 





WILLIAM HYATTE vs. JOHN B. ALLISON. 


A writ cannot be legally returned on Thursday of the term to which it is made 
returnable. 

A sheriff may be amerced at a subsequent term to that at which the process 
was returnable, for not having made his return at a previous term, 


Sore Factas to make absolute an amercement nisi, heard 
before his Honor, Judge Man ty, at the Fall Term, 1855, of 
Ilaywood Superior Court. 

The defendant pleaded nul tiel record ; that he made due 
return of the process issued to him; and specially, that the re- 
turn in the case was made to, and received at, the return term 
thereof, and acquiesced in by the plaintiff. 

The record states that the Court adjudged there is such a 
record as that mentioned in the sci. fa.; that a jury was em- 
pannelled, who found all the issues in favor of the plaintiff. 
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The parties below made a special case agreed for the deci- 
sion of his Honor, viz: That acapias ad respondendum issued in 
favor of Wm. Hyatte against Thomas Browning ; that the same 
came to the hands of the defendant’s deputy, twenty days be- 
fore the Spring Term, 1851, of the Court to which it was re- 
turnable, and the said writ was not returned till Thursday of 
that term. 

At the next term of the Court, to wit, at Fall Term, 1851, 
an affidavit was filed stating the facts, and a judgment nes? ; 
was entered against defendant for $100, upon which this sci. 
fa. issued. 

The defendant contended, 

Ist. That he was not obliged to return the writ before 
Thursday. 

2nd. That the Court might indulge him ; and this was to be 
presumed, as the writ was then returned and docketed. 

3rd. That the nzst judgment could not be entered at the 
term subsequent to that of the Court at which the process was 
returnable. 

The Court, holding these objections to be untenable, gave 
judgment for plaintiff, from which the defendant appealed. 


Baater, for plaintiff. 
NV. W. Woodfin, for defendant. 


Nasn, C. J. There is no error. The deputy sheriff had 
in his hands a writ, issued at the instance of the plaintiff 
against Thomas Browning, returnable to the Spring Term, 
1851, of Haywood Superior Court, which writ was returned 
by him on Thursday of the said term. At the Fall Term of 
thé’Court, a judgment nist was rendered against the defend- 
ant for the sum of one hundred dollars, for not having return- 
ed the writ according to law. 

The first objection raised by the defendant cannot be sus- 
tained. By 53 sec. of the 31 ch. of the Rev. Stat., it is enact- 
ed that, “ All writs and other civil process, except subpoenas, 
returnable immediately, shall be returned the first day of the 
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term to which they are returnable,” &c. By this section it is 
made imperatively the duty of the officer to return the writ 
on the day of the term designated, which is in law the return 
day of the term; and it isas much a neglect of duty on his 
part not so to return it, as not to return it at all. 

As to the second objection ; without enquiring into the pow- 
er of the Court to permit a return on any other day, it is suffi- 
cient to say, there is nothing in the record to show, that the 
return on Thursday was the act of the Court; all that the re- 
cord shows is, that the writ was returned on that day. The 
principle of “rite acta” does not apply. 

The third objection is alike untenable. By the 61 sec. of 
the same Act, it is enacted that, “ Every sheriff, &c., who 
shall fail duly to execute and return all process to him direct- 
ed, shall be subject to a penalty of one hundred dollars, &c., 
to be paid to the party grieved by order of the Court, &c., to 
which the same is returnable, unless the sheriff, &c., can show 
sufficient cause to the Court for his failure at the Court next 
succeeding such order.” The Act does not require that the 
judgment nist shall be rendered at the same term to which 
the writ is returnable, but to the Court to which it is returna- 
ble, and the officer has until the next term succeeding the or- 
der, tomake hisexcuse. J/aicombe v. Rowland, 8 Ire. R. 240. 


Per Curiam. : Judgment affirmed. 








CHARLES McDOWELL vs, J. A. ROBISON. 


Upon a fi. fa. issuing with a venditioni exponas upon the return of a former fi. 
fa. levied on property which was not sold, it is sufficient to return “ no pro- 
perty except what heretofore has been levied on and sent to your office.” 


Spr. FA. upon an amercement nisi, tried before Manty, 
Judge, at the Fall Term, 1855, of Burke Superior Court. 
The allegation was, that a certain fi. fa. in favor of Charles 
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McDowell against one J. R. Dyche, had issued from the office 
of the Superior Court of Burke. A previous fi. fa. had been 
issued in the case, which had been returned levied on a house 
and lot in the town of Murphy, and thereupon two writs were 
issued, that is, the fi. fa. above mentioned and a venditioni 
exponas to sell the property levied on. Upon thei. fa. the de- 
fendant, as sheriff, returned as follows: “ Due search made 
by me and no other goods, chattels, lands or tenements to be 
found in my county, subject to execution, except what here- 
tofore has been made and sent to your office.” To the vendi- 
tioni exponas he returned “no sale for the want of bidders,” 
and it was insisted that the return to the 7. fa. was a nullity, 
and that for the want of a return, the plaintiff was entitled to 
judgment for $100. 

But the Court, being of opinion that the return was suffi- 
cient, gave judgment for the defendant, from which the plain- 
tiff appealed. 


N. W. Woodfin, for plaintiff. 
Gaither, for defendant. 


Nasu, O. J. Wesee nothing in the case to induce us to 
disturb the judgment rendered in the Court below. No rea- 
son has been shown why the return of the sheriff was not ac- 
cording to law; nor can wé well perceive how the sheriff 
could make any other return if the facts were as he stated 
them, and they are not disputed. <A fiert facias had come to 
his hands, in favor of the plaintiff, against a man by the name 
of James R. Dyche, which he had duly returned, levied on 
certain property. From the term of the Court to which the 
process was returned, the clerk issued two writs, one a vendi- 
tiont exponas and the other a ji. fu. Upon the latter, the 
defendant returned that there was no property of the defend- 
ant upon which he could levy it, but. that upon which he 
had _ previously levied, under the first 7. fa. ; and upon 
the former, no sale for the want of bidders. The regular 
course of the Clerk of the Superior Court of Burke to have 
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pursued upon the return of the first fi. fa., would have been 
to have issued a venditiont exponas with the ji. fa. clause. 
If he had done so, the returns upon it, supposing the facts to 
be as alleged, would have been precisely what he has return-. 
ed—no sale for the want of bidders under the venditioni ex- 
ponas, and no property of the defendant to be found except 
that already levied on under the previous fi. fu. It can make 
no difference that the writs were on different pieces of paper. 

‘he sheriff’s return was duly made, and there is no error in 
the judgment of the Court: below. 


Per Curiam. Judgment affirmed. 





Den. on dem, of ALEXANDER JIMMERSON vs. JAS. HW. DUNCAN. 


Where a son bought a tract of land with the money of his father, and took 
the deed in his own name, but really for the use and benefit of his father, 
and for the purpose of defrauding his father’s creditors, such land is not liable 
to be sold under the Act of 1812, upon an execution against the father. 
The creditor’s remedy in such a case is in Equity. 


Action of EsEctTMENT, tried before Bamtry, Judge, at the 
Spring Term, 1856, of McDowell Superior Court. 

The land in controversy had belonged to John Duncan, who 
conveyed the same to A. L. Erwin, in trust, to secure certain 
debts due by him. The trustee made sale of the premises, 
when James H. Duncan, a son of grantor, became the pur- 
chaser, paid the purchase money, and took a deed for the land 
from the trustee, dated in 1838. 

The plaintiff claimed this land as a purchaser at sheriti’s 
sale, under an execution against John Duncan, the father. 
The Judgment on which this execution issued, was rendered 
in 1841, and a levy and sale made subsequently thereto. The 
sheriff’s deed to him was dated 9th December, 1850. 

The plaintiff then offered evidence to show, that although 
the defendant was the ostensible purchaser at the trustee’s 
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sale, yet, that it was, in truth, a purchase for the benefit of 
the father, and that the father, John Duncan, furnished the 
whole of the purchase money ; that this was done upon-a se- 
cret trust, atd with the fraudulent design of hindering, &c., 
the creditors of said John, in the collection of their debts. 


Upon-an intimation from the Court, that the land in contro- 
versy, was fot liable to be sold under execution according to 
the Act of 1812, the plaintiff took a nonsuit and appealed. 

Avery and NV. W. Woodfin, for-plaintiff. 
| Baater.and Gaither, for defendant. 

: 

‘Barrtz, J. ‘We are unable to distinguish this case from 
those of Gowing v. J?ich, 1 Ire. Rep. 553, and Gentry v. Har- 
per, 2 Sones’ Eq. 177 ; and we think, therefore, that the judg- 
ment of nonsuit was right. Itis not pretended that the con- 
veyance to A. L. Erwin, as trustee, was not bona fide and fair. 
Admitting that conveyance to be good, the legal title of the 
land in question was transferred from John Duncan, the 
grantor in trust, to the trustee, and then the purchase from 
him by the defendant, James H. Duncan, supposing it to have 
been with the money of his father, created exactly such a trust 
as-those of Gowing v. Lich, and Gentry v. Harper, in which 
it was held that the remedy of creditors was not by a sale of 
the debtor’s interest at law, but by a billto subject itin Equity. 

Dobson v. Erwin, t Dev. and Bat. Rep. 569, and Morris v. 
Allen, 10 Ire. Rep. 203, cited for the plaintiff, were cases 
where sales by sheriffs were successfully impeached for the 
fraudulent contrivances of the debtors and-ostensible purchas- 
ers, in consequence of which, it was held that the legal title 
of the lands still remained in the debtors, and of course sub- 
ject, at law, to be sold under exeention, at the instance of 
creditors. 


Per Curia. The judgment is affirmed. 
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PATTON & BURGIN vs. ALEXANDER PORTER. 


A warranty of soundness of a slave contained in a bill of sale, is not evi- 
dence that the party making it at that time, admitted the soundness of the 
slave. 

Immaterial evidence, when caleulated to mislead the jury, is a ground for a 
venire de novo. 


Action ON THE CASE for breach of a warranty of soundness 
of a slave, tried before his Honor, Judge Man y, at the Fall 
Term, 1855, of Buncombe Superior Court. 

The action was brought for the breach of a warranty of 
soundness of a negro slave named Lawson, contained in a bill 
of sale not under seal, dated 3rd of March, 1851. 

The defendant had bought the same slave from the plain- 
tiffs, and took from them a bill of sale, with a warranty near- 
ly in the same words as that declared on, dated February 10, 
1850. This bill of sale was offered in eyidence by the defen- 
dant, but objected to by the plaintiffs. 

His Honor admitted the evidence as a declaration of the 
plaintiffs, that at the date of the bill of sale made by them, 
the slave was sound. The plaintiffs excepted. 

Verdict and judgment for defendant. Appeal. 


N. W. Woodfin, Gaither and Bazter, for plaintiffs. 
J. W. Woodjin and Avery, for defendant. 


Battie, J. The only question which we shall consider is, 
whether the warranty of soundness contained in the bill 6f 
sale from the plaintiffs to the defendant, was admissible as 
evidence of their declaration, that the slave was sound at the 
time when it was made. A warranty is a contract by which 
the person who makes it engages to become responsible to 
the other party for any damage which he may sustain by a 
breach of it. It does not necessarily include a declaration by 
the maker that the fact is so, but merely that he will be res- 
ponsible if it shall prove not to be so. If it implied an asser- 
tion in all cases of the truth of the fact, then, in many instan- 
ces, a conscientious man could not make it at all. Suppose 
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a person to buy a horse which he never saw or heard of be- 
fore, and another, on the same day, offers him an advanced 
price for the horse if he will warrant him to be sound, cannot 
the seller make the warranty, without declaring that the ani- 
mal is sound? Wouldit not be distinctly understood between 
the parties that neither of them knew, or asserted that he was 
sound, but that the seller would, in consideration of the ad- 
vanced price, take upon himself the responsibility that he was 
sound? In 1 Selwin’s Nisi Prius, 687, it is said that “a 
horse being an animal subject to secret maladies, which can- 
not be discovered by a mere trial and inspection, it is usual, 
and in all cases prudent, for the buyer of a horse to require 
from the seller a warranty of its soundness; for if a horse, 
having a secret malady, is sold without a warranty of sound- 
ness, and without any fraud on the part of the seller, the pur- 
chaser is without a remedy.” In taking such warranty, does 
the buyer care whether the seller declares the animal to be 
sound or not? Would he hesitate to take the warranty if the 
seller declare expressly that ke knows nothing about the horse ¢ 
Certainly not. The warranty ought never to be used then, 
for any other than its legitimate purpose of imposing upon 
the seller the responsibility of making good any damages 
which the buyer may sustain by reason of the breach of it. 

But it has been suggested in this case, that as the warranty 
offered in evidence was made about thirteen months before 
that upon which the suit was brought, it was such slight testi- 
mony of the unsoundness of the slave, at the time when the 
latter warranty was given, that it was immaterial, and could 
do no harm. It is true, that if it were testimony at all, it was 
too slight to have any legitimate effect upon the minds of the 
jury; but yet it may possibly have misled them, by inducing 
them to find for the defendant, upon the principle of setting 
off the one warranty against the other. ‘That was, of course, 
improper, and as the jury may have been misled, we think 
that the plaintiffs are entitled to a venire de novo. 


Per CvriaM. Judgment reversed. 
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GEORGE W. SCOTT vs. MOSES L. BROWN. 


One of two persons jointly entitled to damages for a deceit in the sale of pro- 
perty, cannot release or assign his interest to the other so as to enable him 
to sue alone. 

Of course, such joint-purchaser could not become a competent witness for his 
co-purchaser by means of such release. 

In actions of tort arising ex contractu, a non-joinder of a party plaintiff may be 
taken advantage of by motion in arrest of judgment, or by a writ of error, 
or on the trial upon the general issue. 


Tus was an action for a pecett, in the sale of a jackass, tried 
before Exxis, Judge, at the Spring Term, 1856, of Cabarrus Su- 
perior Court. 

The plaintiff offered one Cyrus Scott to prove the contract 
of sale. 

The defendant called testimony, and showed to the satisfac- 
tion of his Honor, that the proposed witness was a joint-pur- 
chaser of the property from Brown, and he was, therefore, pro- 
nounced incompetert. The witness then executed a release 
and delivered it to the plaintiff; but the defendant still op- 
posed the admissibility of the witness, upon the ground that the 
objection went to the whole character of the action, and in- 
sisted that the witness ought to have been a party, and for not 
having been such, he moved that the plaintiff be nonsuited. 

His Honor declined to order a nonsuit, but admitted the 
witness to be sworn; to which ruling the defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 


No counsel appeared for the plaintiff. 
Boyden, for defendant. 


Nasu. J. The action is in tort, for a deceit in the sale 
of ajack. The plaintiff and his brother, Cyrus Scott, were 
the joint-purchasers of the jack. The action is brought by G. 
W. Scott alone. On the trial, the brother, Cyrus, was offer- 
ed by him as a witness, and, upon objection, was set aside by 
the Court. Cyrus then executed a release to to the plaintiff 
of all his interest, and the Court held he was then a compe- 
tent witness. In this there is error. 
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In all actions on contracts, all in whom the legal interest 
vests should, in general, be made parties plaintiff ; and if any 
be omitted, whom the law requires to be joined, the defen- 
dant may take advantage of the omission on the trial, under 
the general issue, as the contract proved will not be the same 
declared on; or he may move in arrest of judgment, or pro- 
ceed by writ of error if the defect appear on the record. In 
an action simply of tort, as in trespass to property, real or 
personal, the defendant must plead in abatement the non- 
joinder of a part-owner, and cannot take advantage of the de- 
fect, by way of nonsuit on the trial; because one joint-owner 
may recover his aliquot portion of the damages sustained, if 
no notice by plea is given him that the defendant intends to 
rely upon the defect. There is yet a third class of cases un- 
der which this arranges itself; they are actions of tort arising 
ex contractu. There the defendant may plead in abatement, 
or take advantage on the trial, as in an action purely of con- 
tract. 1 Bos. and Pul. 71, and 2 N. R., which is the 3rd vol. 
of Bos. and Pul. Story on Pleading, pp. 20, 87. 

This is an action guas? ex contractu, in which the defendant 
may take advantage of the non-joinder, under the general is- 
sue, on the trial. It was necessary for the plaintiff to prove 
his contract, in order to sustain his action; for, if there were 
no sale, there could be no fraud. See Gwynn v. Setzer, ante 
382. In doing, that, he necessarily showed that Cyrus, his 
brother, was a joint-purchaser with him, and his Honor ought 
to have ordered a nonsuit; and if the plaintiff objected, he 
ought to have directed the jury, that the plaintiff could not 
maintain his action. It must have been upon the ground that 
the witness was a necessary party plaintiff, that he was 
regarded incompetent in the first place; for his release to 
the plaintiff could not confer upon him any interest which he 
did not at the time possess. The witness’ interest in the dam- 
ages sought to be recovered, was a mere chose in action, and 
not the subject of an assignment at law. Suppose one of two 
obligees in a bond, assign to his co-obligee all his interest in 
the bond, could the assignment authorise the co-obligee to 
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sue in his own name alone? Surely not. The action would 
still have been in the name of both, unless one were dead. 
After the release then, in this case, the rule of pleading re- 
mained still the same. Cyrus was a necessary plaintiff to the 
action. If it were not so, it would be very easy, where there 
are two obligees, for one to bring the action, and then to in- 
troduce as a witness, his joint-partner in the contract, upon 
the latter’s executing a release, which would, at law, have no 
operation. 

That his Honor considered the action as resting on the con- 
tract, is evidenced by his suffering the plaintiff to recover full 
damages, which would have been error if it had been for a 
mere tort. 


4 


Perr Cvrtam. Judgment reversed, and a venire de novo. 








RICHARD O. LEDBETTER vs. ISAAC MORRIS. 

Where B, as the agent of certain makers of a promissory note, payable to A, 
by fraud and misrepresentation, prevails on A to accept of insolvent notes 
in satisfaction of his note, and thus procures from A a receipt in full dis- 
charge of his note, although A’s note was also insolvent, and was never ac- 
tually delivered to the debtors, (being filed in the clerk’s office,) still A is 
entitled to nominal damages. 

AcTION ON THE CASE, tried before Barry, Judge, at the 
Spring Term, 1856, of McDowell Superior Court. 

The plaintiff declared for a deceit in procuring a receipt 
from his intestate for a note of $327, which he held on Thom- 
as Green, E. D. Lewis, and John Bright. It appeared in ey- 
idence that the plaintiff’s intestate held a note of the above 
amount on the persons above stated, and that, in the Fall of 
1842, Green, one of the makers, absconded, and that the oth- 
ers had no visible effects. An attachment was issued on the 
note at the instance of the plaintiff’s intestate, and was levied 
on property alleged to’belong to Green. While this suit was 
pending in the County Court of Rutherford, Lewis, being 
about to avail himself of the benefit of the insolvent debtor’s 
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“act, procured the defendant to take a parcel of insolvent notes, 
amounting to about $1000, to the intestate of the plaintiff, 
who resided about eighteen miles distant, for the purpose of 
exchanging a portion of them for the note of $327. It further 
appeared that the intestate was an aged man, and afflicted so 
that he went little from home, and was unacquainted with 
the makers of these notes; that the defendant, in strong terms, 
represented them as solvent. The exchange was agreed to be 
made. The plaintiff’s intestate received of the notes offered, 
several amounting to more than his note. Ile gave a 
receipt against the note, which was not present, and a 
conditional note for the difference, which was about three 
dollars. It appeared further that the attachment remained 
on the docket till February Term, 1844, when it was dismiss- 
ed at the cost of the plaintiff, but the note was filed away in 
the ofice of the clerk, and remained there. It was proved 
that all the notes taken by plaintiff’s intestate in exchange 
were insolvent, as was the note which he parted with. 

Plaintiff’s counsel insisted: Ist. That he was entitled to re- 
cover to the amount of the notes transferred, with interest. 

2nd. But if not so, he was entitled at least to the $327 and 
interest. 

The defendant’s counsel contended that plaintiff could not 
recover at all, for the reason that he still had control of his 
note, and, that if cheated in the transaction, he could still 
show it, and avoid the receipt as evidence of payment; and, 
for the further reason, that his own note was insolvent. 

Ilis Honor instructed the jury, that if the defendant know- 
ingly misrepresented the condition of the makers of the notes 
passed to the intestate, and fraudulently obtained from him 
the receipt mentioned, the plaintiff would be entitled to re- 
cover at least nominal damages; and if they believe that the 
whole, or any part, of the note obtained of the intestate could 
have been collected, that sum, with interest, would be the 
measure of plaintiff’s damages. 

The jury returned a verdict for nominal damages. Judg- 
ment and appeal by the defendant. 
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Baaxter and Gaither, for plaintiff. 
NV. W. Woodfin and Avery, for defendant. 


Battie, J. When this case was before the Court at Au- 
gust term, 1854, (see 1 Jones’ Rep. 545,) it was held that the 
instrument upon which the plaintiff’s action was founded, 
and which was called a receipt, was not, in fact, a receipt for 
the payment of money, but was in the nature of a contract, 
by which the parties were compromising their rights. Tak- 
ing it as a contract between the parties, if the plaintiff’s in- 
testate had sustaineg substantial damages by having been in- 
duced to enter into it by the fraudulent misrepresentations of 
the defendant, we do not see why he might not recover such 
damages upon the general principle decided in Pasley v. 
Freeman, 3 Term Rep. 51, and that class of cases, many of 
which are referred to in March v. Wilson, Busb. Rep. 148. 
So we cannot see why, upon failing to prove that he had sus- 
tained substantial damages, he cannot recover nominal dam- 
ages upon the jury’s finding that he did commit a fraud in the 
transaction alluded to. Assuming that the note or bond which 
the intestate held was upon insolvent persons, yet, the law 
would imply that he had sustained some damage by having 
it taken from him by the fraud of another person. And in 
such case, the person perpetrating the fraud, cannot escape 
trom the consequences of his act by saying that the intestate 
might recover his bond. The trouble and expense of doing 
so would be a damage for which, at least, the defendant ought 
to be responsible. 


Per Curiam. There is no error in the judgment below, 
and it is aftirmed. 





JOHN PRICE vs. LEVI GRAHAM et al. 


A warrant issued in a county bordering on the State of South Carolina, charg- 
ing that the defendant “committed murder somewhere between this 
place and the State of Texas,” is void, as being too vague and indefinite. 

A warrant to arrest a fugitive from justice, under the 35 ch. 5 sec. of the Re- 
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vised Statutes, is required to be made and issued by two magistrates, and 

if issued by one is void. (Altered by. Rev. Code, ch. 35,- sec. 5.) 

For an‘artest under a void warrant, trespass vi et armis, and not case, is the 
proper remedy. 

Action on the case for a malicious prosecution, tried before 
his Honor, Judge Manty, at the Fall Term, 1855, of Hender- 
son Superior Court. 

The declaration set forth an arrest of the plaintiff under the 
following warrant, taken out at the instance of the defendants, 
viz: 

“State of North Carolina, 

Henderson County. 

“ Personally appeared before me, Graham, and made 
oath that he has reason to believe that John Price murdered 
John Graham, somewhere between this place and the State 
of Texas : 

“These are, therefore, to command any lawful officer of the 
said county, to arrest the body of the said John Price, and 
him safely keep, so that you have him before me, or some oth- 
er justice of the peace of said county, to answer the above 
charge. Fail not. Given under my hand and seal, this,” 
&e. Signed by the justice of the peace with a seal annexed. 

The plaintiff was arrested by virtue of this warrant, and 
being brought before two justices of the peace, was discharged. 

The defendant objected, that this warrant was a nullity, and 
that therefore, the present form of action could not be sus- 
tained. But his Honor being ofa different opinion, so instruct- 
ed the jury. Defendants excepted. 

Verdict and judgment for plaintiff. Appeal. 


J. W. Woodfin, for plaintiff. 
Baxter and Diekson, for defendants. 


Pearson, J. We think the action was misconceived, and 
should have been trespass vi et armis for false imprisonment ; 
upon the ground that the warrant under which the plaintiff 
was arrested is void and of no force and effect. 

The warrant is void for one of two reasons. It is either so 
vague and indefinite as to locate the commission of the of- 
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fense at no place; for, somewhere between this place, (to wit, 
the county of Henderson whence it purports to be issued) and 
the State of Texas,” is so general and uncertain as to amount 
to “nowhere in particular” ; or else, as the county of Hender- 
son adjoins the State of South Carolina, the commission of the 
offense is located necessarily beyond the limits of this State ; 
so that upon the face of the warrant, the justice of the peace 
had no jurisdiction. 

If it were intended to be a warrant to apprehend a fugitive 
from justice, it is void; for at the date of the warrant, the 
statute required it to be issued by two justices of the peace. 


Per Curiam. Judgment reversed. 








RACHEL POWELL vs. DANIEL JENNINGS. 


An agreement between the widow of a soldier of the revolution, entitled to a 
pension under the act of Congress of 1848, ch. 120, and an agent, that the 
latter was to receive a certain part of the pension money for his services in 
obtaining it, is void, and money received under such an agreement can be 
recovered by the pensioner in an action of assumpsit. 

Tis was an action of Assumpstr, tried before Exiis, Judge, 
at the last Wilkes Superior Court. 

The plaintiff declared for money had and received to her 
use. The proof was, that the plaintiff was the widow of an 
old soldier of the war of the revolution, and assuch, had been 
put upon the pension-list under the laws of Congress; that 
there was due her from four to five hundred dollars of back- 
pay at the time her right was first allowed. One Mastin, to- 
gether with the defendant, had assisted her in establishing her 
claim, and it was agreed between the »parties that Mastin 
was to receive for his services one hundred dollars, to be de- 
ducted from the first payment, and the defendant all the bal- 
ance of the back-pay for what he was to do in collecting evi- 
dence, and the plaintiff was to pay no part of the expense in 
case of failing to establish her claim. The parties proceeded 
under this contract. The defendant collected the evidence, and 
Mastin succeeded in having her name placed on the pension 
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roll, and received all the back-pay. He took one hundred dol- 
lars, and, after deducting some expenses in Washington and 
Fayetteville, paid over all the remainder, (about $400,)'to the 
defendant, in purcuance of the original agreement. After the 
money was received, and before that event, the plain- 
tiff declared to several persons, that she had given it to the 
defendant. It also appeared that some time before the sub- 
ject of the pension was agitated, the plaintiff went to live 
with the defendant, under an agreement that he was to sup- 
port her for life, and she was to contribute what money she 
might make by practicing as a mid-wife, and whatever mo- 
nies she might-receive from other sources, as a compensation. 
The question was, whether upon this evidence, the plaintiff 
could recover. 

His Llonor was of opinion, and instructed the jury, that the 
agreement touching the pension was void under the act of 
Congress, and that the plaintiff was entitled to recover. The 
defendant excepted to this charge. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 

Boyden and H. C. Jones, for plaintiff. 

Mitchell, for defendant. 

Nasn, C. J. This case is governed by the act of Congress 
passed in 1848, ch. 120, entitled an act for the relief of cer- 
tain surviving widows of officers and soldiers of the revolu- 
tionary army. The first section grants a pension to all such 
widows. The second section is as follows: “ That any pledge, 
mortgage, sale, assignment or transfer of any right, claim or in- 
terest, in any way granted by this act, shall be utterly void and 
of no effect.” The object of the act cannot be mistaken ; it was 
to secure to the widows of those, by whose sufferings and valor, 
the liberties we are now enjoying were secured, a provision 
for the few years they could remain here. So anxious were 
they to effectuate this purpose, that, in the same section, they 
exempt the pension from any liability to the debts ot the pen- 
sioner, either in law and equity. 

The case sets forth that the plaintiff, a widow of a soldier of 














AUGUST TERM, 1856. 549 





Powell v. Jennings. 








the revolution,:and entitled to be placed on the pension-list, 
was entitled to $500 as back-pay. It was agreed between 
her and one Mastin and the defendant, that Mastin should re- 
ceive ‘the money, and retain, as pay for his trouble, one 
hundred dollars, and that, in pursuance of said agreement, he 
should pay all the balance, $400, to the defendant, for his trou- 
ble in procuring the testimony necessary to have her name 
enrolled on the pension-list. Both the parties and the wit- 
nesses lived in Wilkes county. Mastin received the $500, 
and paid to the defendant $400 of it. The action is brought 
to recover that money. 

It is urged that this case does not come within the act of 
Congress ; that the act did not intend to prevent the pensioner 
trom disposing of her pension-money, after she had received 
it, as she might think proper. Unfortunately for the argu- 
ment, the case sufficiently shows that the agreement was en- 
tered into before the pension-money was received, and that 
the payment of the $400 to the defendant, was made to him 
in pursuance of said agreement. No part of the money ever 
came to her hands; but it was drawn by Mastin, by her as- 
signment or transfer of her right to receive it, and a portion 
paid by him in compliance with the previous agreement. If 
the act is to receive the construction contended for by defend- 
ant, it is a dead letter, so far as securing the pension-money to 
the widow is concerned, and might as well be at once repeal- 
ed. The act, being for the protection of those, who, in ninety- 
nine cases in a hundred, are poor, needy and ignorant, should 
receive such a construction as will carry out the benevolent 
intention of the donors of the bounty. Like the statute of 
frauds, it should receive a liberal construction ; such a con- 
struction as is consistent with the words, and as will suppress 
the mischiet—the mischief of preying upon the necessities of 
the poor and ignorant: 

It is again said, if the act is to receive the construction con- 
tended for by the plaintiff, the bounty of the country will, in 
many cases, prove illusory. This may be so, and probably 
will be; but it is an evil, courts of justice cannot remedy. 








IN THE SUPREME COURT. 





Henson v. Chastine. 








To Congress belongs the power. The intention of the act is 
to provide for the widow, and not for the speculator. 

Considering the money paid to the defendant Jennings as 
received by him, by virtue of the agreement made originally 
by the parties, which was null and void by virtue of the act 
of Congress, it was received by him in law to the use of the 
plaintiff. 

We concur with his Honor who tried the case below, in his 
judgment, which is affirmed. 


Per Curtam. | Judgment affirmed. 








JOHN W. HENSON vs. JOHN CHASTINE. 


An action of assumpsit for the non-performance of a contract may be begun 
by attachment. 

Where the contract was, on the sale of a stallion, that the defendant was to 
give the earnings of the horse at two places, where he was to stand him 
for the season, as a part of the price of the horse, which was reckoned as 
equal to $100, on failure of the defendant to stand the horse at those places, 
it was not error in the Judge to instruct the jury, that they might give that 
estimated amount as damages, to wit, $100. 


Action of assumpstt, tried before his Honor, Judge Manty, 
at the Fall Term, 1855, of Cherokee Superior Court. 

The plaintiff declared for a balance due upon the purchase 
of a horse according to a special contract. The suit had be- 
gun by attachment, but the defendant coming in and replevy- 
ing, it was put at issue on the “ general issue.” 

The evidence was, that the plaintiff offered to sell the de- 
fendant a horse for $300, which price the defendant was un- 
willing to give him, but offered $200 and the amount of the 
horse’s earnings, as a stallion, at two designated stations, which 
it was reckoned would be equivalent to $100. . The plaintiff 
agreed eventually to accept of this proposal upon the defend- 
ant’s agreeing to keep and stand the horse at the stations men- 
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tioned, as well as the other places, and to do the best he could 
with him. It further appeared in evidence, that the horse 
was not kept by the defendant at these stations, except for two 
of the rounds appointed for him, and that he went into the 
hands of another person who claimed to have bought him, and 
who completed the season by visiting these stations as well as 
the others. 

It was admitted that $200 had been paid, and the suit was 
brought for the price to be raised by the-services of the stal- 
lion. A demand, and refusal to pay this amount, were proved. 
The defendant contended that the action, in this form, would 
not lie in consequence of its being commenced by attachment ; 
and generally, that plaintiff was not entitled to recover; but 
if at all, only the sums realised by the defendant for the 
two visits to the designated stations as proved. 

But the Court informed tle jury, there was no valid objec- 
tion to the form of the action; and as to damages, that if the 
defendant had put it out of his power to comply with his un- 
dertaking to keep the horse at the stations in question—if he 
had sold him, and did not keep him there, either by an agent 
or by himself, plaintiff was entitled to recover, and might re- 
cover the sum of $100, which was the sum estimated by the 
parties as being the amount of profits of the two stations. De- 
fendant excepted. 

Verdict for the plaintiff. Judgment and appeal by def't. 


J. W. Woodfin and Gaither, for plaintiff. 
Bacter, for defendant. 


Pearson, J. The defendant, for a valuable consideration, 
agreed to keep and stand the horse at the two stations for the 
benefit of the plaintiff. This he failed todo; and we can see 
no reason, wherefore, he should not be made liable for a breach 
of his contract. 

In regard to the measure of damages, as the amount of the 
horse’s earnings was, or ought to have been, peculiarly with- 
in the knowledge of the defendant, it was proper, under the 











552 IN THE SUPREME COURT. 





Tipton v. Tipton. 





circumstances, to allow the fact, that the parties had estima- 
ted it as equivalent to $100, to goto the jury, as some evidence 
upon the question of damages. 


Per Curiam. Judgment affirmed. 





WILLIAM TIPTON vs. JONATHAN TIPTON’S EXECUTOR'S. 


A compromise made by an infant legatee, whereby he receives specific chat- 
tles of less value than the legacy, is not obligatory on him ; but he is bound 
to account for the value of the things received, and a deduction of that 
amount will be made from the legacy. 


Perrrion for a Lecacy, tried before Manty, Judge, at the 
Fall Term, 1855, of Yancey Superior Court. 

Jonathan Tipton died in the year 1850, having made and 
published his last will and testament, wherein the defendants 
were appointed executors, who took upon themselves the ad- 
ministration of the assets. Among other bequests, was one in 
favor of the plaintiff of a horse, saddle and bridle, worth sev- 
enty-five dollars, to be paid to him as soon as he should arrive 
at the age of twenty-one years. 

The petition alleges that the plaintiff has arrived at the age 
of twenty-one ; that he has called on the executors to comply 
with the bequest in the will, but that they have refused to do so. 
It further alleges that the estate in the hands of the executors 
is amply sufficient to pay the debts, funeral expenses, and 
charges of administering, and besides, to pay the legacies. 

The prayer is, that the defendants may pay the said legacy, 
and for general relief. 

The answer of the defendants sets forth that the plaintiff 
was an orphan, bound as an apprentice to their testator, at the 
age of three years, by the chairman of the County Court of 
Yancey, until he should arrive at the age of twenty-one; at 
which time the said Jonathan was to give him a horse, sad- 
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dle and bridle, worth. seventy-five dollars; that the death of 
the testator occurred nearly three years before the expiration 
of the time of service, which was specified in the apprentice- 
bond, and immediately afterwards he quit the family and re- 
fused to render any further service. The defendants contend 
that the legacy was intended as an equivalent for the further 
service which the plaintiff was expécted to render in his char- 
acter of apprentice, and in lieu of what the testator was to 
give him under the apprentice-bond, when he should arrive 
at age; and they insist, that having failed for so great a 
length of time, when his services were most valuable, he 
thereby forfeited his legacy. 

Nevertheless, they say that, being annoyed by the frequent 
demands of the plaintiff, they agreed to compromise, and did 
compromise it with him, by giving him a cow and calf, a sow 
and pigs, in full satisfaction of his claim for this legacy, and 
that he accepted the same as such. 

The cause was heard upon the petition, answer and exhibits, 
and his Honor permitting parol evidence to be given, the 
compromise was proved as alleged in the answer, but it was 
also proved, that at the time it was made, the plaintiff was an 
infant. 

Upon considering the case, the Court dismissed the petition, 
from which the plaintiff appealed to this Court. 


Avery, for plaintiff. 
No counsel appeared for the defendant in this Court. 


Nasu, C. J. There is error in the decree below. The 
plaintiff was, by the proper authorities, bound as an appren- 
tice to. Jonathan Tipton, who died nearly three years before 
the expiration of the indentures, having previously made his 
last will, and which, by the defendants, was duly proved in 
the proper County, and they qualified as executrix and execu- 
tor thereof. By his will, the testator bequeaths to the plain- 
tiff seventy-five dollars, in a horse, saddle and bridle, at his 
age of twenty-one. The defendants deny that the petitioner 
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has any right now, to call for his legacy, as he entered into a 
compromise with them, and received from them, in lieu of 
his legacy, a cow and calf, and sow and pigs. They further 
state in their answer, that at the time of this compromise, the 
petitioner was nineteen years of age. 

There is no doubt, a legatee may receive from an executor, 
other things in lieu of the property devised to him; but to 
give to such compromise, such effect, the legatee must be of 
an age when the law authorises him to act for himself, and 
make a valid contract. As the: petitioner was an infant, un- 
der the age of twenty-one, when ‘it was made, this alleged 
compromise, therefore, was of no force and effect, and the pe- 
titioner is entitled to his legacy. But, though the compromise 
does not bind him, yet, having received a cow and calf, and 
sow and pigs, from the defendants, in place of his legacy, he 
cannot hold those and recover his full legacy; he must ac- 
count for the property so received; and there must be a refer- 
ence to the master, if the parties desire it, to ascertain the 
value of the property so received by the petitioner. 

It was further alleged in the answer, that the legacy was 
intended by the testator to be in the place of the property he 
was bound by his bond to advance the petitioner at the ex- 
piration of his indentures, and that the legacy should not take 
effect, unless the petitioner should continue with the execn- 
trix all that time. There is nothing in the will to prove either 
suggestion. 

The decree below, dismissing the petition, is reversed, and 
the case retained for further directions, and an account or- 
dered. 


Per Curiam. Decree reversed 
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APPENDIX. 


The peculiar character of the question discussed in the fol- 
lowing opinion of the Attorney General of the State, concern- 
ing, as it does, the individuals who constitute the tribunal, 
provided for the decision of sueh questions in the last resort, 
but who, in this case, from their relation to it, are forbidden 
to exercise their judicial functions; and the intrinsic impor- 
tance of the question itself, are my apolgy for publishing it as 


an appendix to this volume. Rerorter. 


To JOSEPIT B. BATCHELOR, Esq., 
Attorney General of the State of North Carolina: 


Sir :—At the request of my brethren of the Supreme Court 
I address to you the following note. By the 39th section of 
the Revenue law, passed by the Legislature at their late ses- 
sion, ch. 37, it is enacted that a tax be laid “on surgeon den- 
tists, practicing physicians, practicing lawyers, and all ether 
persons, (ministers of the Gospel excepted.) whose practice, 
salaries, kc.” We ask your opinion upon the following ques- 
tions: 

Ist. Do the words, “and all ether persons” of themselves, 
embrace all persons holding office under the State Govern- 
ment? 

9d. If so, was it the intention of the Legislature to embrace 
those officers, whose salaries are protected by the Constitution 
as well as those which are not? 

drd. If you should be of opinion that it was the intention 
to embrace each class of officers. is it your opinion that the 
act is constitutional so far as judicial officers are concerned 2 
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You will at once perceive the delicacy of the position in 
which the act places the Judges of the State. No question 
on the subject can be brought before us, either individually 
or collectively, in which we shall not have a personal interest. 
To free ourselves from the embarrassment in which we are 
placed, we have concluded to submit the questions, arising 
under that section of the act, to the highest law ofticer of the 
government. Your position, as Attorney General of the State, 
entitles each officer of the govermment to your opinion upon 
questions arising under the Revenue laws. You will recol- 
lect that the time is rapidly approaching when every citizen 
will be called on to render, under oath, a list of his taxable 
property. This will prove to you a sufficient apology for 
troubling you at this time on the subject, and for the request 
that you will furnish us with your opinion as soon as your 
convenience will permit. Whatever may be your opinion it 
shall guide our action in the matter. 

Respectfully, 
F. NASH, Chief Justice of 
the Supreme Court. 


Warrentox, N. C., May 6, 1856. 


Sm: In a previous communication I expressed the opinion 
that it was the purpose of the Legislature, by the 39th section 
of the late Revenue act, to impose a tax on the salaries of the 
Judges of the Supreme and Superior Courts. I propose now 
to consider the second question addressed to me: Is this law 
constitutional ? 

The taxing power in its integrity and fulness, is an indis- 
pensable attribute of sovereignty ; ‘and however absolute the 
right of an individual may be, it is still in the nature of that 
right that it must bear a portion of the public burdens, and 
that portion must be determined by the Legislature.” The 
relingulshment of this power is never to be assumed where a 
deliberate purpose of the State to abandon it does not appear. 
Yet, it may be relinqushed, wholly or in part, or its exercise 
may be restricted by the fundamental law*. The right to 





* Providence Bank vs. Billings, 4 Peters, 514. 
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tax the salaries of the Judges is claimed as a part of that gen- 
eral taxing power conferred on the Legislature, and which is 
now exercised, not for the purpose of diminishing them, but 
tu impose on them their proper share of the public burden. 
It is said to be analogous to the tax imposed on the salary of 
any other officer or person who receives a salary. It is ad- 
mitted that a law imposing a tax on the salaries of other offi- 
cers comes within this general taxing power, and is not a law 
impairing the obligation of the contract between the State 
and the officer. The power to tax the salaries of these Judges 
is the saine as that to tax the salary of any other officer; if 
there be any restriction or exemption in their favor, it must 
be found in the Constitution itself. 


The 2nd clause of the 2nd section of the 3rd article of 
amendments to the Constitution is in these words: “ The sala- 
ries of the Judges of the Supreme and Superior Courts shall 
not be diminished during their continuance in office.” This 
was an amendment to the old Constitution, which provided 
that these officers “shall have adequate salaries during their 
continuance in office.” What was an adequate salary, was, 
exnecessitate to be determined by the Legislature, which had 
the power of fixing it. As this was a discretionary power, 
that body could declare an “ adequate salary” to be any sum 
it thought proper. This power was liable to abuse, and 
though it would have been a violation of the spirit of the Con- 
stitution to have fixed these salaries at a sum clearly inade- 
quate, yet the Legislattre, being unchecked by any other de- 
partment of the government in the exercise of this discretion, 
could violate at will the spirit of this part of the Constitution. 
This is not the case with the amended Constitution. By it the 
power of reducing the salaries of the Judges during their con- 
tinuance in oflice, is taken away. They may be increased, 
but cannot be diminished. But to secure them effectually 
against diminution, thisy provision should extend to indireet 
as well as to direct legislation. The power to lesson these 


salaries by direct legislation, is now nowhere claimed; yet 
the passage of this act is an assertion by the Legislature of 
the-power to diminish them indirectly ; and if the Legislature — 
has such power it can be used to any extent to which, in its 
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wisdom, it may see proper to carry it. ‘The consequence of 
this proposition shows at once its falacy. The Constitution de- 
clares that the salaries of the Judges shall not be lessoned du- 
ring their continuance in fice; and while it is admitted 
that this takes from the Legislature all power to affect them 
directly, yet itis contended that there is an indirect way tc 
arrive at the same end, and under cover of the exercise of 
another unquestioned power, to destroy them entirely. Eve. 
ry part of the Constitution must be of equal obligation ; it must 
be considered as one entire charter of power, and no one 
power should be so exercised as to violate or defeat the pur- 
pose of another. All parts should be exercised as one consis- 
tent whole, and the execution of one part should be effected 
ia accordance, and not in conflict, with any other portion. 
This should be the case with the effects and consequences, as 
well as in the principal objects intended to be accomplished. 
The exercise of clear and unquestioned powers should not be 
such as to violate, indirectly or incidentally, other portions of 
the same instrument. The principal purpose should be 
one within the limits of authority. It should be accomplish- 
ed in such a way as not to produce unconstitutional results. 
The power of the Legislature to impose a tax on all other sal- 
aries is not questioned, as a general proposition. It can tax 
them to any extent—even to the extent of rendering the offi- 
ces and employments valueless. In such cases the security 
against abuse is in the “interest, wisdom and justice of the 
representative body, and their relation to their constituents.” 
But the power ‘to tax the salaries of the Judges would be, in 
effect, a power to diminish them, and would, therefore, vio- 
late this restriction. In this case the framers of the Constitu- 
tion have not thought it wise’fo. trust to such security alone, 
and they, therefore, added the amendment, as quoted, as a 
further security. It is a restriction imposed by the supreme 
law on the legislative branch of the government. 


Under the old Constitution the Judges held their offices 
during good behavior. Before the convention, which met in 
1835, for the purpose of amending the Constitution, the Judi- 
ciary had attained a very elevated position, and commanded 
the respect and confidence of the State, and of the whole na- 
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tion. Yet, in the opinion of that body, this tenure of office did 
not sufficiently protect it in the firm and impartial discharge 
of its duties, and it was seen that a way was left open by 
which it might be most successfully attacked, if the Legisla- 
ture should at any time be inclined todo so. It was not 
probable that persons would be found to desire an office of 
great labor, and greater responsibility, unless provided with 
an adequate and certain salary; and if the salary was left at 
the control of the Legislature, it would nearly always be the 
case that the salary would be most uncertain when the high- 
est character of firmness and integrity would be required in 
the discharge of judicial duties; and when these faculties 
would be called into most important exereise, it would be in 
opposing the action of that body which had entire control over 
the salary. While it was, therefore, the purpose of the con- 
vention to place the salaries of these officers, as well as the 
tenure of office, beyond the control of the Legislature, by di- 
rect legislation, it would be to attribute to them a degree of 
folly utterly opposed to the reputation for wisdom which they 
have long enjoyed, to conclude that they have left open this 
indirect way to accomplish the same purpose. The reason 
why this amendment was made to the old Constitution, the 
debates in the convention do not disclose to us; but it must 
have been that that body, influenced by the lessons of wisdom 
drawn from the experienee of the past, desired to throw around 
the Judiciary another defence and protection against any at- 
taek whieh might be made on it by the other branches of the 
government, and to secure it against all influences which might 
sway it frem the fearléss, faithful, impartial and independent 
discharge of iis duties. 


The Judiciary is the weakest branch of the government; 
‘it has neither force nor will, but merely judgment, and must 
ultimately depend upon the aid of the executive arm for the 
efficacious exercise of this faculty.” The legislative is the 
most powerful branch, and has a constant tendency to the ac- 
cumulation of power. The judicial can never make en- 
croachments on the other branches, but requires all the pro- 
tection which can be given to it to defend itself from encroach- 
ments by them. Next to permanency in office, nothing can 
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contribute more to the independence of the Judges than a fix- 
ed provision for their support. The remark made in relation 
to the President is equally applicable here,—“ In the general 
course of human nature a power over a man’s subsistence 
amounts to a power over his will. The enlightened friends 
of free government everywhere have seen cause to lament the 
want of precise and explicit precautions in the State Constitu- 
tions on this head. Some of these have indeed declared that 
permanent salaries should be established for the Judges; but 
the experiment has in some instances shown that such expres- 
sions are not sufliciently definite to preclude legislative eva- 
sion. Something still more pointed and unequivocal was 
evinced to be requisite.” Federalists, No. 79. A provision 
was, therefore, adopted in the Constitution of the United States, 
of which the amendment in the State Constitution is a copy ; 
and the same learned and cloquent vindicator of the national 
Constitution remarks that, “ this, all cireumstances considered, 
is the most eligible provision that gould have been devised.” 
The article is quoted with approbation by Chancellor Kent 
and Judge Story ; two of the ablest Judges whose labors have 
adorned the American bench, or illustrated American legal, 
literature. The necessity for such a protection, when sustain- 
ed by such authority, will hardly be denied at the present day. 
It would be most unwise to protect against open and direct 
attack, and leave unprovided for the indirect, now the most 
dangerous because concealed. To impair and destroy the efti- 
eacy of this protection now, is to forget, in an age of rapid 
progress and untried experiment, the lessons of experience, 
and to cease to look to the past for wisdom to guide us in the 
future. 

The power to impose a tax on these salaries carries with it 
the power to authorise the County Courts to do so also. The 
result would be that a salary which the Constitution declares 
shall not be reduced, would be subject to a diseretionary pow- 
er of taxation in the County Court of any County in which 
the Judge might happen to reside. 


There is no reason why the sheriff of each County should 
eollect all the public revenue; the law might declare it the 
guty of any other officer to collect. Suppose, then, the Leg- 
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islature had required the public treasurer to retain a tax of 
twenty dollars out of the quarter’s salary of the Judge, paya- 
ble on the 1st day of July, would it not be ‘a palpable dimin- 
ution of the salary, and therefore unconstitutional? Is it poss 
sible for ingenuity to invent a distinction between this case 
and that where the Judge receives his entire salary from the 
Treasurer, and is afterwards compelled by law to pay a por- 
tion of it to the ofticer who happens to collect the public rev- 
enue in the County where he resides? We are not, however, 
without authority on this point. The Constitution of Pennsyl- 
vania contains a clause similar to this of ours. The Legisla- 
ture of that State passed an act imposing a tax on the salaries 
of the Judges, which the Treasurer was required to retain. 
The act was decided by the Supreme Court of that State to 
be unconstitutional. Commonwealth ex. relation, Kepburn v 
Mann, 5 Wates and Sergt. 403. This decision has the ap- 
probation of Chancellor Kent, (1 Kent’s Comm., 294,) and is 
the only one directly on the point which I have been able to 
find. 


It is, perhaps, unnecessary that I should declare the diffi- 
dence I feel at expressing the opinion that an act of the Leg- 
lature is unconstitutional ; which is increased by the fact that 
that body contained some of the ablest lawyers of the State. 
But while I am compelled to differ with them, I do so with 
entire respect. It may be, and probably was, that this clause 
of the act was passed without particular attention having been 
directed to this view of it. On further examination they may 
be led to the same conclusion to which I have arrived. We 
have a written Constitution which is the supreme law, and 
by it all acts of government must be judged. It is honora- 
ble to institutions like ours, that one branch may differ with— 
even interpose to arrest the course of, another, without pro- 
ducing even a jar in the system; it continues its course, dis- 
pensing the great blessings of good laws well administered 
upon all. 

The reasons why this opinion has not been before delivered, 


have been communicated privately; it is useless to repeat 
them here. No tax has yet been collected under this clause 
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ef the act; I hope, therefore, it will be 1n time to answer all 
practicable purposes. 
T have the honor to be, with high respect, your obedient 


servant, 
" JOSEPII B. BATCHELOR, 
Attorney Gen’h. ef N. C. 


To Hon. Freprerick Nasu, Chief Justice of the Supreme 
Court of N. C. 




















